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of Uncertainty 


City Bank Farmers Trust Company, in its 119 years of 
experience, has dealt with the problems of managing 
property in its various forms during four periods of war- 
time uncertainty. 


Even in the best of times those problems are difficult. 
They require time, experience and judgment. But in 
these war-torn days, when a world revolution is in process 
and sovereign states, centuries old, are being destroyed, 
such problems demand experience and organization. 


The long and varied experience of City Bank 
Farmers Trust Company, which has served successive 
generations during the trying times of the past, can be 
called upon today and will be available in the years tocome. 
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This new section of the magazine is edited by an active volunteer panel 
of public-spirited expert students of all phases of America’s economic prob- 
lem. They will offer each month a group selection of the best available thought 
and information on the most immediately pertinent and important current 


economic and financial events and problems. 


Whether signed by the individ- 


ual panel member with whose special field it deals and who played the lead- 
ing part in its preparation; or written, by invitation of the panel, by some 
other recognized authority; or presented as a group study; or excerpted or 
digested from other sources; each article in this section will have behind 
it group study and discussion aimed at giving you information of the highest 
practical value, clearly and accurately presented.—Ed. Note. 


DEFENSE APPROPRIATIONS — 
THE BEGINNING OF INFLATION?— 
In the February number of the Fed- 
eral Reserve Bulletin, John H. Williams, 
vice president of the Federal Reserve 
Bank of New York, makes a very impor- 
tant point on inflation prospects. It has 
been the fashion of late to set aside as 
alarmist, prophecies of an inflationary 
price rise as long as we still have unem- 
ployed men and resources. Only when 
these are absorbed, we are often told, 
will increases in currency and bank de- 
posits and in their rapidity of circula- 
tion begin to produce a genuine inflation. 
Mr. Williams, however, recalls the fact 
that in 1936-37 there was “a spiral rise 
of prices and wages, accompanying an 
inventory boom, at a level of output sub- 
stantially below capacity.” Such a vici- 
ous spiral may easily begin again under 
the stimulus of our defense appropria- 
tions long before all the unemployed are 
absorbed and all our productive capacity 
brought into service. 

This type of “inflation” is really a 
distortion in the price structure. It can 
be well under way before the general 
level of prices has risen very much, and 


it involves most, though not all, of the 
evils of a general price inflation. It is 
a sign that men and resources are not 
being transferred quickly enough to 
those special employments most in need 
of expansion to meet specialized defense 
needs. Failure to provide adequate 
training programs for the skilled jobs 
which must be filled, or to solve the intri- 
cate problems of whether or not to ex- 
pand plant facilities and how to finance 
such expansion, will bring closer the day 
when price increases in certain segments 
of our economy will spread their effects 
to other fields. What we have to fear 
most at this stage of defense financing 
is a wide dispersion of prices—a tend- 
ency for the prices of certain kinds of 
industrial products and the wages of 
certain kinds of labor to rise while other 
parts of the economy are not equally 
stimulated. This is especially dangerous 
when great agricultural surpluses hang 
over the market, as in the case of wheat 
and cotton, and act as a brake on the 
expansion of agricultural purchasing 
power, while the demand for iron and 
steel, lumber, certain textiles and many 
other products is intense. The example 
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of Great Britain where prices have risen 
substantially in spite of extremely heavy 
taxation, while unemployment has per- 
sisted even up to the present day, should 
be sufficient warning that we cannot rely 
too heavily on the presence of unemploy- 
ed men and resources in our country to 
save us from the evils of inflation. The 
first line of defense against inflation is 
to increase the flexibility of our system 
so as to meet increased specialized de- 
mand for defense needs by increased 
production and reduced civilian demand 
in those places where bottlenecks are 
threatened. Long before the general 
price indexes begin to show steep and 
alarming increases we shall be justified 
in seeing to it that the necessary trans- 
fers of men and materials are made by 
extending the use of priorities and other 
government controls in order to restrict 
competing demands and to prevent radi- 
cal alterations in the price structure. 
The question of when such measures 
should be taken is one of the most diffi- 
cult that our authorities have to face. 
Mr. Williams urges caution and warns 
This warn- 


against precipitate action. 
ing should be heeded, but when the right 
times comes we should be ready to act 
with firmness and courage. 


‘ BANK LOAN STANDARDS — Bank 

examination agencies are reported to 
have issued special instructions govern- 
ing field examiners’ appraisals of defense 
credit risks. Under the new yardstick 
it should be possible for banks to grant 
defense loans that formerly they would 
have found it necessary to decline 
because of the certainty of examiner 
criticism. 

While this action on the part of super- 
visory authorities represents a departure 
from established policy of non-interfer- 
ence with field examiner judgment, the 
fact that it was taken is indicative of the 
high degree of cooperation which is be- 
ing sought among governmental agen- 
cies. Whether it will prove possible for 
individual examiners to separate the 
sheep from the goats creditwise, remains 
to be seen. The flexibility of judgment 
called for is likely to prove a hardship 
for many examiners. On the other hand, 
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credit risks of a purely non-defense na- 
ture may come in for a share of the 
benevolent attitude as a matter of course. 


HOW FREE IS THE DOLLAR?—One 
of the factors increasing control of the 
internal economic activity of many coun- 
tries for the decade preceding the pre- 
sent war was exchange control. One 
country after another, to maintain its 
exchanges and to meet its foreign obli- 
gations, required that the proceeds of 
its exports be delivered over to central 
authorities, by whom they were doled 
out to importers in accordance with some 
system of priorities. Imports were sel- 
ected, not by the operation of the gen- 
eral principles of trade, but by the esti- 
mate of governments as to their relative 
importance in the national life, or for 
other reasons, including political reasons. 
This meant a reorganization of econo- 
mic activity internally—a shift from en- 
terprise using imported commodities to 
other types of enterprise. The result 
was a wide-spreading system of internal 
controls; for you cannot radically alter 
the kind and amount of imports enter- 
ing into any country without having to 
deal with many secondary consequences. 
There is good reason for thinking, for 
example, that exchange control came 
first in Germany and that internal econ- 
omic controls followed as a consequence. 


Americans are inclined to feel that as 
long as the dollar remains in free ex- 
change we can escape this particular 
kind of pressure for extending the area 
of government control in economic mat- 
ters. But this may be an illusion. It 
is true that we do not have exchange 
control. Our exporters do not have to 
deliver up the foreign exchange that 
they receive for their exports, to an 
American government authority, nor do 
our importers have to apply to such an 
authority for permission to buy foreign 
exchange. This does not, however, mean 
that we escape altogether the pressure 
of exchange control as a force under- 
mining our free economy. When all 
other currencies are controlled the dollar 
remains only partially free. Our exports 
are the imports of other countries, and 
if the imports of other countries are con- 





trolled by their own government author- 
ities, that simply means that our exports 
are controlled by foreign government 
authorities. Just as the control of im- 
ports by their own authorities has led 
to increasing control throughout the ec- 
onomic systems of other countries, so 
the control of our exports by foreign 
authorities will raise and is raising many 
domestic economic problems in this coun- 
try. One need only mention agriculture 
to see that this leads not to less but to 
more government control. Our dollar is 
not really free when consumers all over 
the world cannot gain access to dollars 
in order to buy from us on the basis of 
the quality and the price of our goods. 

When all currencies except one are 
controlled, that one cannot be really free. 
We shall return to some of the implica- 
tions of this situation for the American 
free enterprise system in later issues of 
Trusts and Estates. 


PRESSURE ON SAVINGS BANKS— 
As world-wide economic tension rises, 
it continually makes 


itself felt over 
wider areas and in new guises. A per- 
tinent case in point is the dilemma of 
the savings banks, faced with new de- 
posits on which they can find no way 
to earn rates comparable to those they 
have been paying on the old ones. The 
solution would appear to be to accept 
current deposits at a lower rate. If, 
for example, a bank would accept new 
deposits at a rate of 1% per annum it 
could probably invest those funds to 
yield 1.25% and the difference would en- 
able the officers to build up a surplus 
against such new deposits, and there 
would be no dilution of the bank’s sur- 
plus as a whole. 

The mere fact that new money received 
1% would not in itself justify reducing 
the rate on old funds in the institution. 

It is sometimes objected that a higher 
dividend on seasoned funds in savings 
banks would reward large depositors 
more generously than small depositors, 
and that this is contrary to savings bank 
philosophy of helping the small saver. 
The small saver complex is one which 
has been introduced by savings bank 
officers and managers. No savings bank 
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charters impose any such limitation. 
Moreover, perhaps it would be true to 
say that any person who accumulates 
not more than $7500 could be classed 
as a small saver. 

There are certainly some good rea- 
sons for saying that the mutual savings 
banks should serve the middle income 
class in this day and age, because this 
type of self respecting citizen is, in fact, 
the forgotten man, the so-called small 
saver having received considerable as- 
sistance from the government in the last 
eight years. 


WAR LOAN INSURANCE POLI- 
CIES—In Great Britain, the importance 
of private thrift institutions in maintain- 
ing morale, and as ‘“‘canalizers” of indi- 
vidual savings into capital needed for 
carrying on the war, has received full 
recognition. In the case of life insur- 
ance companies, premium inflow has been 
remarkably well maintained, and the 
companies have invested heavily in the 
various war loans. 

Aiding somewhat in the maintenance 
of cash inflow has been the sale of spec- 


The Toughest Dictator of Them All 
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ial endowment insurance policies design- 
ed to enable the purchaser to assist di- 
rectly in war financing. These are of 
two types: the so-called War Loan poli- 
cies, where the purchaser makes an ini- 
tial premium payment, and the insurance 
company immediately invests in war 
loans a sum equal to the maturity value 
of the policy. In subsequent years, the 
policyholder pays the further premiums, 
and upon maturity of the policy or earl- 
ier death of the policyholder, the phy- 
sical securities are handed over to him- 
self or beneficiaries. A second type is 
the so-called National Savings policy, on 
which the annual dividends are payable 
to the policyholder not in cash or credits 
but in National Savings Certificates of 
small denominations. 


DECENTRALIZATION — The indus- 
trialization of rural areas is being ac- 
celerated by the defense program. The 
map of America is in process of a large- 
scale renovation as some of the for- 
merly controlling factors in plant loca- 
tion lose force to new ones. 

A few examples point to a trend 
which will have great influence on our 
economic life and interests in the future. 
Decentralization of armament facilities, 
for stragetic and other reasons, is illus- 
trated by the new duPont smokeless pow- 
der plant in Charlestown, Indiana, on the 
site of a former corn and tobacco field. 
Shipbuilding yards are being scattered 
along our three coasts. Vast chemical 
plants are springing up in Texas and 
other parts of the South. The Grand 
Coulee dam — to be finished by July 
— promises to play a great part in 
developing heavy industry in the Pacific 
Northwest. Already two reduction units 
of the Aluminum Company are in opera- 
tion at Vancouver, Washington and three 
more will open in April. 

However, the industrial Eastern sea- 
board and the central area will continue 
to have their hands full during the arm- 
ament effort, with their facilities and 
skilled workers in machine tool, steel 
and other essential war industries. 


At this stage, when the slack in em- 
ployment and production is being taken 
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up, this decentralization does not appear 
to be harmful to any of these localities or 
sections. The future readjustment of 
much of this production from war to 
peace industry will be another story, 
—with many areas losing their former 
favored status. However, the trend 
to diversity should work toward more 
homogeneous sectional interests and less 
marked contrasts of pressure as activity 
in one or another line of industry 
changes. Here is another method of re- 
distribution of wealth and income — a 
geographic one. 


POPULATION CHANGES AND 
CONSUMPTION—Someday this war, 
like all previous wars, will end. But 
there is a change going on in our popu- 
lation-composition that cannot be ended 
by treaties. This change is more fun- 
damental to us than any war and will 
affect every sector of business, through 
all the decades ahead. The census fig- 
ures published a few weeks ago on the 
age-composition and declining rate of 
population growth have transferred the 
whole subject from the realm of conjec- 
ture to that of established fact. 


During the decade 1930 to 1940, our 
total population increased 7.2%. But 
this is merely the net result of a heavy 
decline in the number of children and a 
very great increase in the number of 
adults. We had 2,977,412 fewer children 
under 13 in 1940 than in 1930, a decline 
of 8.8%. Adolescents (aged 14 to 24) 
increased 6.1%; adults from 25 to 64 
increased 14.1%; and persons over 65 
years of age increased 33.1%. 


This indicates a striking aging of the 
population as a result of which the med- 
ian age of Americans has risen from 
21.4 years in 1890 to 28.9 in 1940, the 
result of the declining birth rate. 


But because of the high birth rate of 
the past, we have today a disproportion- 
ately large number of adults. Time has 
ripened the abundant baby crop of earl- 
ier decades into a most abundant har- 
vest of grown ups. We have today 
8,122,507 more adults in their best pro- 
ducing and consuming years than we had 





in 1930. Hence the stage is set for the 
greatest period of consumer buying that 
we have ever had in our history, 

given Prosperity which alone can trans- 
form buying desire into actual consump- 
tion. This is especially so because the 
buying desire of great masses of people 
was thwarted all through the last dec- 
ade by unfavorable economic conditions. 
If the necessity of concentrating on De- 
fense still further defers consumer buy- 
ing, we will ultimately have, after the 
war, a back log of consumer goods con- 
sumption of unprecedented proportions. 


48 LEGAL SHELLS?—On December 
16, 1940, the United States Supreme 
Court upheld the constitutionality of the 
Federal Water Power Act. This decision, 
involving the Appalachian Electric 
Power Co., broadens the federal govern- 
ment’s authority to regulate the devel- 
opment of hydro-electric power re- 
sources, by holding that the govern- 
ment may regulate such resources re- 
gardless of whether the source of the 
power is a navigable stream or not. 
Navigability had theretofore been a 
determinative factor in limiting fed- 
eral authority. The Attorneys General 
of 41 states opposed the government’s 
claim without success. 


That last statement, tucked away in 
the daily press, has perhaps the most 
significant implications. Here, midst 
the hoopla of National Defense, quietly 
and unobtrusively appears further evi- 
dence of the steady and deliberate en- 
croachment by the central government 
upon domains traditionally considered 
as reserved to the states. Here is new 
proof, if such be needed, of the federal 
government’s program of extension of 
greater controls over the states’ econ- 
omic life. 


CORRESPONDENT BAN KIN G— 
Termination of the existing system of 
correspondent banking, and requiring 
that in the future bank funds be depos- 
ited with the Federal Reserve Banks, are 
the subjects of proposed legislation be- 
ing advocated in some quarters. Apart 
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from being an indication of progress 
toward complete dominance of banking 
by the Federal Reserve System. Some 
observers look upon these suggestions 
as more serious threats to unit bank- 
ing. 
It is felt that large institutions 
would be obliged either to discontinue 
their specially staffed and equipped de- 
partments devoted to this work—with 
the resultant readjustment of men and 
machines—, or to make use of them by 
reaching out into territories now served 
by their correspondent banks, and com- 
peting with them for business. These 
observors maintain that it is not difficult 
to conclude that, should the second al- 
ternative be adopted, the smaller banks 
would be unable to survive in the face 
of the superior facilities of the city in- 
stitutions. 


Senate Banking Committee 
Inquiry 


Recent advices from Washington in- 
dicate that the “Wagner Questionnaire” 
—first step in the comprehensive inquiry 
into monetary and banking policy au- 
thorized in August, 1939, and largely 
buried for more than a year by the war 
emergency—may be due for a revival. 
The declared purpose of the inquiry, in 
the resolution which authorized it, is “to 
consider and recommend a national mone- 
tary and banking policy by which the 
monetary and banking authorities of the 
Federal Government shall be guided and 
governed, and to consider and recommend 
the character of governmental machin- 
ery best calculated to carry out such pol- 
icy.” 

The questionnaire, by which the in- 
quiry was to be set under way, was not 
released until May, 1940—nine months 
after passage of the resolution — and 
since that time the pressure both on Con- 
gress and on bank executives who had 
been asked to prepare replies, has been 
too great to permit much progress. The 
questionnaire covers eighty printed 
pages, and goes into every detail of the 
country’s monetary and banking organi- 
zation. 
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Impediments to Production 
Restraints on Democratic Enterprise 


DONALD R. RICHBERG 
Former Chairman, National Recovery Administration 


UR productive capacity in the United 

States has been far greater than our 
consuming power for many years. In 
the search for economic recovery, we 
have been experimenting publicly and 
privately with a great variety of methods 
for increasing purchasing power and 
restraining overproduction. 

In agriculture, government has aided 
and encouraged cooperation among pro- 
ducers to curtail production, to hold sur- 
pluses off the market, to establish and 
maintain prices higher than cost of pro- 
duction. 

In industry, after the inadequately 
sustained experiment of the N.R.A., gov- 
ernment turned away from an effort to 
encourage production, by protecting tol- 
erable prices and wages from intoler- 
able competition, and devoted its 
energy, first to increasing the power 
of labor organizations to control the 
production and wages of labor and, sec- 
ond to preventing capital from organ- 
izing to control the production and 
wages of capital. 


Investment Questions 


So we have been working into an econ- 
omy partially controlled by cooperative 
organizations of all manual labor, in 
factories, shops and agriculture. In this 
economy, that which we call free enter- 
prise is apparently to be preserved only 
by the unrestrained and legally com- 
pelled competition of investors and man- 
agers of capital. These adventurous 
competitors are expected to produce con- 
tinually more than can be profitably sold 
and so to engage in profitless production 
or production offering such a low return 
on investment that government bonds 
become more attractive for prudent in- 
vestors than the stocks and bonds of pri- 
vate corporations 

Under these conditions, we may well 
ask: 


Before Academy of Political Science. 


How can we expect to have business 
make larger profits, which may be taxed 
to provide larger revenues to pay larger 
costs of government, including the enor- 
mously increased cost of defense? 

How can new industries be developed 
and old industries expanded so as to pro- 
vide additional work for labor unless in- 
vestors are encouraged to invest by the 
hope of making a profit commensurate 
with the risk taken? 

How can business managers maintain 
competition, make profits and induce the 
investment of money in their businesses, * 
when the basis of competition in cost 
is destroyed by fixed wages for labor 
and fixed prices for raw materials pro- 
duced by agriculture, and when manage- 
ment is under constant, heavy pressure 
to produce more goods than can be pro- 
fitably sold? 


Competition and Cooperation 


We still have highly efficient indus- 
tries in this country, which are making 
money for investors. But the explana- 
tion of this happy fact is that the new 
economic order toward which we are 
dragging our reluctant feet has not yet 
become effective, for several reasons: 

First: neither agriculture nor labor 
has been so completely organized as to 
eliminate the competition of millions of 
wage-earners and farmers. 


Second: the enormous momentum of 
the existing system will keep it going 
through a long period of disintegration. 

Third: there are continuing opportuni- 
ties for competition in the gradual mech- 
anization of production, in the variations 
of public taste and prejudice, which are 
so evident in choices of food, clothing, 
house furnishings, etc. 

Fourth: when the need for coopera- 
tion and common counsel is‘ essential, 
men will always find ways of working 
together, notwithstanding restraints of 
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public law or private coercion. Observe, 
for example, how labor unions rose des- 
pite cruel and powerful opposition. Ob- 
serve today how price leadership is ac- 
cepted in many a trade or industry with- 
out any agreement or other violation of 
law. 


Crux of Free Enterprise 


Our prevailing faith in a competitive 
system of free enterprise and our pub- 
lic and private efforts to improve that 
system do not add up to make sense. We 
are, in fact, doing a great deal to destroy 
a democratic economy and a political 
democracy in our efforts to reconstruct 
our political economy without a clear 
understanding of what new order we are 
trying to create. It is entirely logical 
for those who believe in state socialism 
to encourage dissatisfaction with the old 
order. It is entirely logical for the mili- 
tant socialists, whether communists or 
fascists, to intensify class conflicts, to 
foment antagonisms between wage-earn- 
ers and employers, between big and little 
business and between political partisans. 


But for sober, well-meaning people 
who really wish to find democratic solu- 
tions for new and difficult problems, 
there is one fundamental principle by 
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which to test the good faith or good 
sense of any leader of business, labor 
or politics: does he believe in voluntary 
cooperation as the ultimate means of 
controlling and improving our industrial 
system? If so, he will not deny that 
opportunity to anyone. In their begin- 
nings, and in essence, all the industries 
of a free people are the product of vol- 
untary cooperation. 


Three Good Laws Gone Wrong 


Apply this principle to three laws, 
which, although honestly intended, seri- 
ously impede production and diminish 
purchasing power. I name three laws 
with fundamental purposes which I have 
espoused. 


I. Although the object of the Securi- 
ties and Exchange Act was to protect 
investors by compelling adequate pub- 
licity to be given to financial facts, poli- 
cies and practices, and by preventing 
fraudulent representations and practices, 
the law was so worded as to give to a 
government commission vague and un- 
defined powers of control over what in- 
vestments can be induced and how cor- 
porations shall be financed and operated. 
The Commission has regarded itself as 
given a mandate to reform the finan- 
cial structures of great corporate enter- 
prises; to disintegrate and liquidate hold- 
ing companies; and to alter, veto and 
otherwise control the management of 
vast properties regardless of the wishes 
of investors, but in accord with the dis- 
cretionary decision of the Commission. 


The exercise of such powers violates 
the fundamental principle of voluntary 
cooperation. The inevitable effect is to 
create insecurity, not security, in the 
investment of money. The success of an 
enterprise is made to depend, not on the 
judgment and ability of its chosen man- 
agers, but on the wisdom of remote pub- 
lic officials who are not competitive man- 
agers of business, but social managers 
seeking, not to make one enterprise pro- 
fitable, but to make all enterprises serve 
the common good, a task utterly beyond 
the capacity of any such inexperienced, 
overburdened group of public officials, no 
matter how clever they may be, or how 
well meaning. 





Deterrent Business Controls 


II. The ultimate object of the Nation- 
al Labor Relations Act was to establish 
cooperative relations between employer 
and employee, and for that end to pro- 
tect wage-earners in exercising their 
right of self-organization and collective 
bargaining. A one-sided law with par- 
tisan administration has made the gov- 
ernment the fomenter and supporter of 
class warfare. Instead of bringing em- 
ployer and employee closer together, the 
law has driven the wedge of litigation 
between them. 


There has been in the federal statutes 
since 1926 a labor law which has pre- 
served peace and steadily improved the 
cooperation of capital and labor in one 
of our largest industries—the Railway 
Labor Act. Under that law, the govern- 
ment exercises practically no compulsory 
powers. Public officials mediate and con- 
ciliate and provide voluntary arbitration 
in labor disputes. Since enactment of 
that law, there has not been a major 
strike on the American railroads. All 
the proven wisdom and efficiency of the 
Railway Labor Act were rejected in giv- 
ing the National Labor Relations Board 
coercive power to aid one party to a labor 
dispute and no power at all to promote 
even-handed justice and voluntary coop- 
eration. The law has been a serious im- 
pediment to economic recovery. 


III. The anti-trust laws were intended 
to prevent monopolistic restraints of 
trade and to eliminate unfair methods 
of competition. They have been trans- 
formed by judicial interpretation and by 
administration into instruments for des- 
troying or limiting the effectiveness of 
big business in reducing costs and stab- 
ilizing employment. They have been used 
to prevent small and big enterprises from 
cooperating (1) to adjust production to 
consuming power, (2) to eliminate the 
wastes and cruelties of ruthless compe- 
tition, and (3) to plan for the orderly 
conduct and growth of essential indus- 
tries. With the ostensible purpose of 
protecting consumers, the anti-trust 
laws have been used to hamper a healthy 
cooperation of competitors in reducing 
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costs, in stopping the waste of natural 
resources, in stabilizing employment, and 
in making it possible for individual free 
enterprises to compete fairly in a sound- 
ly coordinated industrial system. 


Instead of promoting the social ser- 
vice of free enterprise by a friendly sup- 
ervision and stimulation of business, 
the government, hostile and punitive in 
every intervention, has served as a reac- 
tionary brake upon the productive powers 
of modern industry. 


Banking in Modern Society 


In connection with the activities of the 
public relations committee of the New 
Hampshire Bankers Association a series of 
lectures supplementing the activities in the 
field of economics and banking at the Uni- 
versity of New Hampshire will be conduct- 
ed at the University in Durham. The lec- 
tures, which will be open to the public, are 
aimed at providing a better knowledge of 
the place of banks in modern society and 
a closer picture of their operations. 
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Income Distribution and Tax Impact 


T is impossible for the investor in the 

top brackets to survive present trends 
in taxation, even with the best of in- 
vestment records, but in the middle and 
lower brackets it is largely a problem 
of investment management, as well as 
a problem in savings versus consumption. 


Back of the tax reforms in recent years 
has been in part a social philosophy aim- 
ing at a more even distribution of 
wealth. This has to be accepted as the 
will of the people and also as a fact that 
is gradually being established through 
action in various fields other than taxa- 
tion. In part, however, the tax reforms 
seem to have been based on theories of 
underconsumption. It was believed that 
by redistributing incomes in favor of 
the lower brackets the volume of con- 
sumption will be stimulated, the volume 
of savings reduced, and as a result the 
flow of national income become both 
larger and more stable. 


Heavy taxation of large incomes 
might, of course, reduce the supply of 
venture capital so that the total volume 
of private investment might tend to be 
subnormal, especially during the period 
of transition from a steeper to a flatter 
income pyramid. This in itself might 
tend to defeat at least temporarily the 
economic purpose of the redistribution. 
It is contended that the marginal pro- 
pensity to consume is an inverse func- 
tion of income, that increments of in- 
come will be consumed in diminishing 
proportions. 


Insofar as investment incomes are con- 
cerned, the evidence seems to be that 
under present conditions of taxation the 
only group of investors that have any 
true net savings at all are those receiv- 
ing incomes up to, let us say, $40,000 to 
$50,000. On higher investment incomes 
as a group the savings are more than 
offset by taxes and charitable contribu- 
tions. 


The proportion of the national income 
accruing to investors, after taxes, has 
declined drastically, and probably only a 
small segment in the middle brackets 


of the typical investor group is still 
holding its own. The market for invest- 
ment counsel services is moving lower 
down the income scale, where savings 
are still accumulating instead of being 
dissipated. 


The responsibility of investment coun- 
sel is increasing all the time; not only 
is every cent far more important to the 
small investor than to a large one; the 
owners of medium and large fortunes 
themselves are in an increasingly difficult 
position. The fiscal needs of rearmament 
are almost certain to intensify the ero- 
sion of accumulated savings. Nothing 
but the most painstaking efforts, the 
greatest ability and integrity can yield 
an investment performance sufficiently 
better than the average to retard at 
least for the clients of investment coun- 
sel this process of erosion. 


From address by IMRE DE VEGH of 
Scudder, Stevens & Clark, New York; be- 
fore annual meeting of Investment Coun- 
sel Assn. 


125th Anniversary of Mutual Savings 


1941 marks the 125th anniversary of the 
mutual savings bank system. Today, these 
institutions, operating in 17 states, hold 
more than 10 and a half billions of small 
savings capital, distributed among 15 and 
a ha‘f million accounts. Since each account 
usually involves the welfare of at least two 
persons, the total entered in mutual sav- 
ings banks pass books represents ready 
available capital for probably one-fourth 
the population. 

In 1810 the Reverend Henry Duncan of 
Ruthwell Village in Scotland, seeing that 
members of his congregation suffered from 
poverty more than any other ill, invited 
them to leave their spare funds with him. 
Some of the seniors of his church having 
been called in to devise ways and means of 
investment, their efforts resulted in the first 
mutual savings bank. A patriotic group 
met in Philadelphia in 1816, lead by Condy 
Raguet, prominent merchant, the beginning 
of the present Philadelphia Savings Fund 
Society. 

Philadelphia has been selceted for the 1941 
Convention of the National Association of 
Mutual Savings Banks, to be held April 30, 
May 1 and 2. 





The Power Economies 


Their Challenge to Voluntary 
Cooperation of Capital and Labor 


KARL BRANDT 
Economist, Food Research Institute, Stanford University, California 


T all times it has been the challenge 

to understand the crucial contempor- 
ary issues, and to take a stand for the 
right cause. 


The “free economies” and the “‘power 
economies” are two irreconcilable philos- 
ophies of the life of nations, locked in a 
struggle that shakes the globe, and from 
the results of it there is no escape. 
Under the power economies we classify 
the collectivistic economies of the totali- 
tarian regimes of Soviet Russia, Italy, 
Germany and Japan. Germany’s system 
is by far the most typical, the most rad- 
ical, and the most successful representa- 
tive. Italy and Japan follow more or 
less the German model, while Russia, in 
her more primitive state of economic 
development, is going her own way. 

It is not possible to grasp the aims, 
the institutions, the policies, and the be- 
havior of the economies of the totalitar- 
ian world through strictly economic an- 
alysis. Every economy is embedded in 
the framework of a particular society, 
state, and form of government, and must 
be infused with the ethics and the phil- 
osophy underlying that society. 


Might Makes Right—and Human 
Automatons 


NDERNEATH the obtrusive camou- 

flage and the self-deceptive decla- 
mations of the actors in the drama, no 
one can fail to see that the foundation 
of the totalitarian regimes is a deeply 
pessimistic conception of human beings 
and a cynical evaluation of their place, 
their duty, and their right in the Uni- 
verse. Individuals at most can be no 
more than useful servants of their state, 
and may earn certain functional rights 
only by their performance. 
From address before Institute of World Affairs, 
Riverside, Cal., December 1940. 


Once the basic assumption has been 
made that man is first and last a beast 
of prey, most of the abhorrent totali- 
tarian policies follow logically enough. 
Instead of education, there is indoctrin- 
ation. Since people have no rights and 
no natural tendency to act as parts of 
the collective whole, they cannot be trus- 
ted with the decision as to what shall 
be produced or consumed, nor can the. 
economic sphere be left to such forces as 
individualistic egotism, the profit mo- 
tive, or competition. Only those few hav- 
ing complete knowledge and the neces- 
sary brutality gain the commanding pos- 
itions, and right to set the standards 
and to rule. 


Causes Not Economic 


HIS barbaric concept of the life of 

nations is nothing new, simply an 
atavistic relapse into primitive stages 
of evelution. Moreover, it is most defin- 
itely not of economic origin. Neither 
in Germany nor in Italy, in Russia or 
Japan, is there any convincing evidence 
that scarcity of resources or economic 
distress were the causa irritans of this 
philosophy. In each of these countries 
the roots of such warrior-caste ideology 
reach far back into history. Yet, its 
evil forces have been brought to the fore 
through economic conditions and have 
profited from distress of the masses in 
times of economic depression. 


The tyrants themselves offer good evi- 
dence for their genuine contempt for 
economic distress as well as for economic 
solutions. While the self-styled have- 
not nations claim overpopulation and 
scarcity of living space, they put forth 
every effort to boost the birthrate; and 
while they claim at the same time short- 
age of raw materials, they spread aut- 
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archy. Therefore, for the survival of 
the free economies and their civil liber- 
ties it seems vital to realize that in every 
society, no matter how well organized 
and how civilized, many people hold views 
which, brought into flower, would be 
nothing less than the philosophy of the 
totalitarian state. 


No Compromise Possible 


HE driving force of the economic 

systems of any competitive price 
economy is the autonomous self expres- 
sion of individuals. It operates through 
a decentralized, democratic process. The 
power economies, however, have alto- 
gether abolished this process, and for it 
they have substituted the heteronomous 
willpower of the ruler. This shift means 
the passage from a free economy to a 
planned economy, the ideal so dear to a 
majority of convinced socialists. It is 
a really tragic dilemma that there is no 
crossbreeding possible between the com- 
petitive price or “free” economy and the 
autocratic, regimented economy. 

Wherever planned economy is estab- 
lished instead of a competitive price econ- 
omy, a brutal penal code and the concen- 
tration camp are inescapable necessities. 
Those who believe that a very shrewd 
administration could combine planned 
economy with civil liberties, habeas cor- 
pus, and protection against arbitrary 
search and seizure, are suffering from a 
dangerous illusion. 

The power economies are a definitely 
new phenomenon simply by the weight 
of the total and exclusive scope of their 
principles and methods. The shifting of 
the force that drives the economic system 
from the people to tne State as the nor- 
mal condition has never been known 
before. But beyond that, really new and 
previously unknown terrain in economics 
has been explored, and especially so with- 
in the German power economy. In the 
new discipline of Wehrwirtschaft, a 
robot controlled from a switchboard is 
the symbolic figure. 


Socialist Dream—or Nightmare— 
Come True 


LL the manifestations of economic 
life are canalized and controlled; the 
volume of production is arbitrarily de- 
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cided by the volume of investment, pub- 
lic orders, the fixing of working time, 
drafting of labor, and other devices. 
The phenomenon of labor shortage is met 
by forced rationalization and accelerated 
mechanization. 

The allocation of proportions of na- 
tional Income to private consumption, 
expansion, and upkeep of the private 
productive plant on the one side, and to 
public consumption and investment on 
the other is summarily decided by degree. 
Strikes and lockouts are criminal 
offenses, as are the shutting down of 
plants or the establishment of new ones 
without permission. Prices, wages, in- 
terest rates, and dividends are controlled. 
The entire world of finance is regimented 
with great care and close scrutiny. Man- 
ipulated currency, manipulated money 
and stock markets and foreign exchange 
control eliminate the possibility of panic 
or erratic movements from the financial 
sphere, though not of ultimate crash or 
chaos. What is produced, by whom, 
when, and where, in what quality and at 
what price is decided by the ruler or 
ruling body of the political “tyranny.” 
The dream of the socialists—the per- 
fect planned economy — has become a 
reality in Germany as well as in Italy, 
and it is slowly taking shape in Japan. 


The Road to Planned Ruin 


HE road to planned economy was 

prepared by the socialists in Ger- 
many though in moderate and mitigated 
form. But once the driving force in the 
economic system is shifted from the 
people to the government in some fields, 
sooner or later the whole scale tips over. 
Hitler fulfilled the radical socialist’s 
dream because he felt that human beings 
have many unheroic desires which drain 
off energy from the power of the nation, 
and that the softened and miseducated 
people could not be trusted to have the 
right judgment for what the race or 
nation needs. He and Stalin are in ac- 
cord about that. Peter the Great, Ivan 
the Terrible, and Napoleon would agree 
as well. 

In Russia planned economy began with 
wholesale slaughter of the intelligentsia; 
all those who could have made it work 
were “liquidated.” Hitler, however, was 
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shrewd enough to utilize everyone in the 
country who had brains or skill. He 
forced them to operate his planned mili- 
tary economy. Russia abolished private 
property. In Germany this was con- 
sidered very crude because a much better 
effect can be attained with maintainance 
of private property. The bundle of 
rights of property can be plucked and 
trimmed in such fashion that the indiv- 
iduals are much more enslaved with it 
than without. Moreover, by rewriting 
the laws on property and tying it in with 
the political code of the totalitarian state 
it turns out that property is a “bundle 
of severest obligations” rather than a 
“bundle of rights.” 


How Efficient Is Power Economy? 


HEREVER comparisons in measur- 
able detail are possible, there is 
little indication that any miracles in pro- 
duction, distribution, or technical accom- 
plishment are performed in Germany. 
Nowhere is their accomplishment man 
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for man such that it exceeds that of 
other leading industrial nations. The 
secret of the conspicuous total effect of 
German action lies in the tremendous 
concentration of power, effort, and em- 
phasis. If one of the leading industrial 
Nations with 70 million people and a 
supermodern plant concentrates for seven 
years on producing first and last the 
greatest possible military striking power, 
and makes every conceivable sacrifice to- 
ward that end, it is only natural that the 
results are overwhelming, especially 
when all the other nations during that 
period insist upon regarding the reality 
as merely a spook, and continue their 
happy-go-lucky normal way of life. 

The power economy uses the same 
strategy as is used in military affairs. 
In comparing the efficiency and perform- 
ance of the German power economy we 
must not make the mistake of giving 
credit solely to the totalitarian state of 
relatively recent date. The Hitler regime 
took over a mature country with an up- 
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to-date, fully stocked industrial plant, 
that had just entered a new upswing 
phase of the business cycle. The coun- 
try had been restocked with foreign cap- 
ital—largely American. 


In Germany the regime of political 
tyranny has taken over a complete eco- 
nomic system, has taken it apart legally, 
politically, and administratively, reas- 
sembled it, and reoriented it. With the 
utmost contempt for considerations of 
thrift, moderation, or good husbandry 
the power economy has not hesitated 
to use an exploitive pace and scope with 
reference to men, animals, and machines, 
with little care for the possibility of 
ever reproducing them. This sort of 
economy is effective only within its spec- 
ialized and limited objectives. It fails 
pitifully when the normal life of a nation 
is taken as the measuring rod of success, 
incapable of real civilian peacetime per- 
formance comparable to that of free 
economy. The world of centralized mili- 
tary command cannot stand much imper- 
fection because it is a huge synchronized 
machine, while the decentralized world 
of the free economies can live with con- 
flict and much imperfection without 
jeopardizing the survival of the state. 


For the longer run and for the gen- 
eral position these limitations of the 
power economies are a great reassurance 
for the practicability of democracy. But 
for the immediate future the capacity 
of the power economies to develop an 
immense military striking and staying 
power should not be underestimated. 
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Will It Fall of Its Own Weight? 


BJECTION may be raised that a 

system so inhuman and exploitive 
cannot last very long because the people 
simply will not continue to behave like 
obedient robots. Unfortunately most of 
such speculation is unwarranted for a 
host of reasons. The more refined and 
resourceful managers of a power econ- 
omy do not rely essentially on the firing 
squad and the concentration camp, but 
make every effort to convert the popu- 
lation to its dogma. The means toward 
this end are partly economic reward for 
accomplishment, partly political meas- 
ures, and partly applied mass psychology 
and indoctrination. 


Economically the masses obtain social 
security and full employment, though 
at low wages, and partly only for room, 
board, and uniform. While consumers’ 
goods are scarce, socially just distribu- 
tion takes the sting out of it. Organized 
recreation in the form of the Italian 
“Doppo Lavoro” or the German “strength 
through joy” has an immense public 
appeal and also real economic advan- 
tages. A most progressive and forced 
social hygiene and social conveniences 
in all workshops has found wide appro- 
val of the laboring classes. However, 
taken all in all, the economic outcome 
for the masses probably stands on the 
red side of the ledger, except for the 
full employment. 


Super Drama of Mass Psychology 


HE much stronger buttressing of 

the morals of the people lies in the 
fields of psychology and politics. With 
the full fledged production boom, the 
activistic technical dynamism, and the 
full-swing creative power of the toilers 
an exalted esprit de corps is generated. 
The tempo and the awesome scope of 
action holds great fascination. 

This epic of the technical age is fully 
dramatized and brought to the conscious- 
ness of the masses by the most resource- 
ful and gigantic propaganda stunts that 
were ever tried. The mythos of mass 
parades, displays and radio and the elab- 
orate rites of super festivals, the sym- 
bolism and solemn cult of loyalty to the 
leader fulfill some sort of longing of the 





masses deprived of their religion. This 
propaganda succeeds in making people 
feel that all sacrifices are worthwhile as 
investments for a better future. Once 
the world is conquered, the victors will 
have an easy life, while the vanquished 
will sweat and toil forever for them. 
The greatest effort is made to bring 
up the youth in the spirit of soldiers of 
the total state, and for eight years the 
views of German youth have been shot 
full of the doctrine. To dramatize the 
new order and to inspire youth with the 
heroic warrior dogma is simpler than 
to educate a good citizen with ethics of 
tolerance and moderation, and respect 
for the rights of others, especially if the 
whole hierarchy of the total state bristles 
in uniforms, decorations and rattling 
sabers, while teachers, scientists, minis- 
ters, and tens of thousands of law abid- 
ing citizens wither away in concentra- 
tion camps. Political spoils for the vast 
party bureaucracy keep that layer of the 
people enthusiastic. It seems a fair 
guess that the power economies are rela- 
tively proof against revolt of the masses 
as long as the totalitarian states are vic- 
torious and do not suffer really severe 
reversals. In none of these countries 
have the people had a sufficiently long 
experience with real freedom. 


The Sovereigns of Democracy’s Fate 


INCE the power economy is based on 

demonic forces which are of non- 
economic compromise it is utterly impos- 
sible to bring it to a cooperative mood 
by economic compromise. It cannot be 
appeased. Lack of understanding of its 
genuine character and political setting, 
and attempts to interpret it only as a 
variation of the traditional welfare econ- 
omy are the tragic mistakes of many 
who were brought up in the tradition of 
constitutional government and economics 
of welfare. 

Power economies do not break down 
because of their own inherent weak- 
nesses. They can be defeated only by 
greater temporary concentration of em- 
phasis and effort and by cooperative ac- 
tion on the side of the democracies, by 
a willingness to make greater sacrifices 
and to devote more heroism to the in- 
separable causes of political and eco- 
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nomic freedom. Only if the people in 
the free economy live up to their pro- 
foundly idealistic and optimistic philos- 
ophy can they defeat the cynical, mater- 
ialistic economies. 

If it is true—as we believe—that the 
people in a democracy, as sovereign over 
their fate, can achieve by agreement 
what the tyrannies achieve by coercion 
and command, we should be able to set 
aside labor conflict by obligatory arbi- 
tration and voluntary renunciation of 
strikes and lockouts. We should also 
be able to arrive at the necessary shift 
in investment toward national defense 
capacity by agreement. We should equal- 
ly be able to finance our effort to defeat 
aggressive tyranny by tax policy and 
open dealing with public debt problems. 
We can win this frightful war without 
establishing tyranny if we abandon any 
thought of class struggle and coercion 
against capital as well as labor. 

Whether we lose or win this struggle 
will be decided by our insight, our cour- 
age, and our willingness to cooperate 
with those who share our views. 


Real Estate Marketing Cooperative 
Formed in Massachusetts 


Thirty-one western Massachusetts sav- 
ings banks have formed the Certified Real 
Estate Mart, “a non-profit organization 
whose purpose will be to assist in the mar- 
keting of real estate owned by mortgage 
lending institutions.” Alfred H. Hastings, 
president of the Springfield Institution for 
Savings, was named chairman of a five 
man board of governors. The mart is not 
a pool, and its main sales effort will be 
put into an advertising campaign. 
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The Legions of Credit 
are Mobilized 


Behind the vast production machine of national defense, now beginning to 
mesh into gear, stand billions of credit dollars mobilized in the commer- 
cial banking system of the nation. 


This great army of credit dollars assures industry of sufficient funds to 
meet the demands of our national defense program. It answers the call to 
service at costs to the borrower lower thanever before in the nation’s history. 


The Chase National Bank, in its relationships with correspondent banks 
throughout the country, is earnestly cooperating in the effort to make our 
“dollar army” effective and useful, to the end that the needs of the nation 
may be met swiftly and fully. 


THE CHASE NATIONAL BANK 
OF THE CITY OF NEW YORK 


Member Federal Deposit Insurance Corporation 
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Editorial 


I Have Given Up 


“IT have given up all idea that I can live on income from invest- 
ments, or that I shall be able to transmit anything to my children.” 


E have reached a pretty pass when such words come from the pen 

of one of our nationally prominent men who has combined with a 
most successful business career, a fine political record and a just repu- 
tation as a practical philosopher. 


With the first part we will agree, temporarily. It should be evi- 
dent to even the most callous observer of economic trends that, with 
interest rates cut in half in the period of ten years (while the cost of 
living has remained about the same actually and relatively) it requires 
twice the principal to yield $5,000 a year—or whatever the “accus- 
tomed”’ income of the past. And with new highs being made each 
year in income, profits and inheritance taxes, it becomes more and 
more impossible to acquire a net estate of large size or to compensate 
by equity yields. 


Until we are in a world of construction instead of destruction— 
and until our political economy is more concerned with productivity 
than with artificial promotion of “consuming capacity,” lawyers and 
trust officers will do a good service to homo testamentens by reviewing 
wills on file as well as those “‘on order” to see that they are workable 
in a 2% world, and give the life tenant the adequate protection, even 
if it means dipping into some principal. 

of * * 


But with the expression of belief that the fathers of this country 
shall no longer be able to transmit any substantial part of their store 
of savings to their family—our distinguished compatriot strikes a vib- 
rant chord which would make a good funeral theme for private capit- 
alism—IF it were justified. No inheritances—no privilege, if not down- 
right duty—to provide for one’s own household? One might as well 
say: “No more Christianity,” for in the epistles of St. Paul he said: 


“But if any provide not for his own, and especially those of his 
own household, he hath denied the faith and is worse than an in- 
fidel.” 
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No private property? To believe that is to give succor to the 
mewling of arm-chair pinks or to the bellowing of those devil’s advo- 
cates who pose as economic saviors. Admit we have a strongly en- 
trenched band of collectivists in high political and educational places; 
then place the record of private capitalism in America against the 
products of Communism in Russia or State Socialism in Germany. 
There’s the choice, and the decision is in the hands of each man or 
woman capable of leadership. 


No trustees? As well say no fathers and mothers, no charity, no 
integrity of human character—no rulers. Perhaps no line in all the 
treasure-chest of philosophy is more truly descriptive of man’s position 
in the world than that seemingly contradictory declaration: “The King 
is dead—long live the King.” So long as there are people to govern 
there will be Kings, by one name or other; and so long as there is the 
property of mortals to guard, there will always be trustees. Neither 
office ever fails for lack of incumbents. 


Nothing to leave to one’s children? Why, we would be the worst 
of all de-generations if we could not transmit a great store of that accum- 
ulation of capital which all previous generations have built up for us. 
Even the ravages of war have never in history wiped out the major 
portion of material wealth. And what of those precious inheritances 
of knowledge, ability and faith which always bear fruit in a purpose- 
ful world? 


Conservers... Or Parasites? 


INCE our January issue appeared we 

have encountered, among some of our 
good friends and (hitherto) loyal sup- 
porters, a point of view we think needs 
examination. It goes something like 
this: 

“My job isn’t saving the world. It’s 
taking care of the money Old Man Doe 
left in trust with us to support his 
widow, for her remaining days, in the 
style to which he accustomed her. It’s 
too tough a job, right now, to spare me 
any time for crusading. I admit we’re 
all getting poorer by the minute; but 
wealth after all is relative, and if I can 
limit Mrs. Doe’s income loss to 15 or 
25 percent when most of her friends are 
losing 50 to 100 percent of theirs, she 
ought to be satisfied.” 

If you, more or less gentle reader, find 
in your own heart any sympathy for 
this viewpoint, we want badly to have 
a word with you. For tous... and, we’d 
like to believe, to the overwhelming ma- 


jority of the men who, whether trust 
men, life insurance men, savings bank 
men or in any other capacity, are doing 
their level best to take care of other 
people’s money .. . this amounts to total 
surrender, in advance, of the very thing 
that created Mrs. Doe’s trust fund in the 
first place; the only thing that can make 
its preservation possible. 

“Every man for himself and the devil 
take the hindmost” sounds good . . . to 
everybody but the hindmost. But it’s 
about time these tough, “practical-mind- 
ed” men woke up to the fact that the 
devil has already taken a long succession 
of hindmosts, and that every time he de- 
vours one, he automatically elects some- 
body else as “successor hindmost” .. . 
and that his appetite shows no signs of 
abatement. In fact it grows. Yet the 
very men who tut-tut over the short- 
sightedness of the little nations of Eur- 
ope in letting Hitler pick them off one by 
one, lean back complacently behind their 





desks and say, “Oh, we’re all right. We 
unloaded all our railroad bonds months 
Yes, we did take some losses, but” 


ago. 


That wealth is a function of the com- 
munity; that there is neither comfort, 
security nor satisfaction in merely be- 
ing, when the ship sinks, the last to 
drown; that “unloading,” in this crisis of 
free capitalism, is exactly on a par, mor- 
ally, with burning down your factory for 
the insurance ... such truths as these 
seem inordinately difficult of comprehen- 
sion, even yet, in some quarters. The 
late Professor Lounsbury was wont to 
express his admiration of “the marvel- 
lous capacity of the undergraduate mind 
to resist the intrusion of knowledge”; 
we wonder how he would feel about some 
men still in high positions in the finan- 
cial world. 


Still, it is encouraging to reflect that 
when the health authorities of England, 
after battering vainly for generations 
upon the complacent indifference of her 
rulers to the horrible slum conditions of 
her cities, finally succeeded in demon- 
strating that slum-born epidemics had 
small respect for wealth or social posi- 
tion ... they at last began to get action. 
Not enough but some. 


So, in hope that, little by little, the 
fact can penetrate even into the deep- 
carpeted inner sanctums, let us once 
again set down our reply to our “practi- 
cal” friends. Gentlemen, if your job is 
taking care of the Widow Doe’s money, 
your job IS saving the world; for only 
in a world that has become once more a 
going concern can the Widow Doe keep 
her money ... or her money be worth 
anything to her if she does keep it. 


It is going on two thousand years since 
the human race was first told, “Ye are 
all members, one of another;” and only 
a small minority has seen the fact even 
yet. We'd hate to see the guardians of 
our precious remnant of free capital... 
our common heritage of so many cen- 
turies of struggle and toil and saving 
... contending for the doubtful honor of 
being the last group on earth to realize 
it. 
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Stephen Foster Leaves 
City Bank Farmers 


Stephen M. Foster has been recently ap- 
pointed economic advisor to the New York 
Life Insurance Company. Mr. Foster was 
for the past ten years associated with City 
Bank Farmers Trust Company of New 
York, serving as an economist in its in- 
vestment department and specializing par- 
ticularly in the factors affecting the move- 
ment of money rates, bond prices, stock 
prices and business activity, with a view 
to the application of these movements to 
the many problems confronting a trust 
company. 


Born in Vermont in 1894, Mr. Foster is 
a graduate of Harvard and studied in the 
Massachusetts Institute of Technology. He 
has served two years on the New York 
State Bond Portfolio Committee. He is a 
member of the faculty of Columbia Uni- 
versity in New York and gives regular 
courses at the American Institute of Bank- 
ing on the interpretation of current finan- 
cial problems. 
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Trusteeship In the Major Leagues 


Civic Leadership Shares Stage with Operations at 
22 Mid-Winter Conference of Trust Division, A.B.A., Feb. 4-6 


F a report were available of a twelfth 

century convention of the Ancient and 
Honourable Order of Alchemists, it 
would doubtless bear superficially, a twin- 
brother resemblance to most financial 
conferences of recent years—the search 
for a flux or formula for the transmu- 
tation of baser metals (or their refined 
modern counterparts, the bond and stock 
certificates) into pure gold. With an 
important difference — those medieval 
rascals had a better chance of keeping 
some of their potential gains—there was 
only the “head” tax to interfere. 

A contrast in character, however, was 
the 22nd Mid-Winter Trust conference 
where, after making a bow to the time- 
inured traditions and hoary subjects of 
perennial bloom, speakers and audience 
alike struck off sparks on the hard bed- 
rock issues which underlie and transcend 
the legal folderol and operating red-tape 
of trusteeship. Back-patting was reser- 
ved for the cloakroom and even there it 
bore the imprint of the camaraderie 
which one sees in 
the football locker- 
room, or in barracks | 
up at the front. | 

And that is the |!: 
team _ psychology | 
with which members 
approached their 
common problems of 
adjustment to a war- 
ordered world. Gone 
was the reticence 
and false diplomacy 
of the “hush-hush” 
days that followed 
the banking holiday; 
the arithmetical jan- 
itor was nowhere in 
evidence; here were 
974 representatives 
of the profession 
(from 385 _ banks 
and other  institu- 
tions in 35 states) 


in whose care are not only billions upon 
billions of estates but the welfare and 
security of hundreds of thousands of the 
fathers and mothers and children of 

America — and not a few abroad. 
After attending a few score banking 
and trust conferences, one tends to be- 
come blase (not realizing that he is but 
one of a parade) but here was the pag- 
eant of the Coming of Age of profession- 
al trusteeship, not as the banking step- 
child of yore, but as a full-fledged rela- 
tion of the business and economic family. 
True, the connection with the Defense 
Effort was but hazily drawn—as it rela- ° 
ted to foreign aggression—and only a 
start was made in the direction of con- 
certed defense of the capital system on 
which financial stewardship rests, but 
that start was in the right direction. 
The evident determination of trust 
men to go out into the highways of their 
communities—away from the cushy seats 
and the bank’s granite walls—and fight 
a clean, hard battle as financial leaders, 
does them immense 
credit. They have 
shown their sincer- 
ity of belief in pri- 
vate capitalism and, 
using this confer- 
ence as an arsenal 
for defense of their 
convictions are bet- 
ter prepared to carry 
on their trusts not 
only of their present 
beneficiaries, but al- 
so to provide sanc- 
tuary for the many 
who today are sorely 
pressed to leave their 
heirs with a more 
worthy inheritance 
than a per-capita 
share in the national 

debt. 

Two fundamental 
conclusions appear 





ALWAYS A 
HIGHER GOAL 


A gift or bequest to a college of science 
and engineering becomes a_ positive, 
productive, living monument to the 
donor. For science and engineering 
seek always to improve, to develop, to 
construct. Their common objective is 
betterment, always betterment. What 
more desirable purpose could the aver- 
age donor desire? 


Since 1824 the objective of Rensselaer 
Polytechnic Institute, Troy, N. Y., the 
oldest school of science and engineering 
in the country, has been the betterment 
of mankind through the application of 
science. Write the Institute for details 
as to what needs to be done today in 
research and education. 


to have been reached: First; so long as 
defense or other governmental require- 
ments dictate a low interest (and in- 


dustrial profit) rate, consonant with 
high-bracket tax confiscation, principal 
as well as income must be called on to 
support life tenants; government—and 
now defense — costs are so effectively 
“redistributing the wealth” that we may 
change the old saw to “shirt sleeves to 
shirt sleeves in one generation.” Second; 
that there is a pressing and conscious 
duty on the shoulders of financial stew- 
ards to provide, in their own cities, a 
statesmanlike representation of their cit- 
izens’ interests in the financial stability 
of the country, not by platitudinous 
mouthings but by active participation in 
appropriate civic affairs and by providing 
a more simple type of service (such as 
the composite trust fund) which would 
be more economical, flexible and respon- 
sive to moderate needs. 


Carl Fenninger of Provident Trust 
Company in Philadelphia, as president of 
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the Trust Division, stressed the various 
committees’ work toward simplification 
—and uniformity where practicable—of 
fiduciary legislation; broadening of the 
investment base through extension of the 
Massachusetts “prudent man” rule and 
provision of greater service and diver- 
sification to smaller accounts through the 
composite trust fund. As to the latter, 
there is a healthy sentiment against the 
title “common” trust as implying com- 
mon stock investment only, being too 
generic or casting aspersions on its 
ancestry. 


Altogether the program, expertly plan- 
ned with the direction of Secretary Merle 
Selecman, brought new faces and new 
ideas in fiduciary techniques of most 
practical value to small as well as large 
institutions — especially pertinent being 
the separate meetings at one session and 
the extended Question Box period con- 
ducted as a trust Information Please 
panel. Addresses by Messrs. Drew, Ste- 
phenson and Slaughter are reported in 
the Trust Market section of this issue; 
that of L. H. Roseberry on “Tomorrow’s 
Trusts” in the Estate Planning; those 
by Judge Wahlstrom and Messrs. Deck- 
er, Eldridge, Bainer and Miller in the 
Investment Policy department. Under 
Trust Operations are reports on speeches 
by Messrs. Gibson—our Canadian friend 
—Bardt, Arnold, LaRue, Evans and Mar- 
vin, and summaries of the Corporate 
Trust Business and Common (Compos- 
ite) Trust Fund symposia. Fiduciary 
Law questions were discussed by Messrs. 
Shattuck and McDermott, as noted in 
the section under that title. The fine 
speech by Mayor Gage of Kansas City, 
in which he keynoted the growing nec- 
essity for trustees to assume economic 
leadership in their own communities, is 
summarized herein. 


On December 31, 1940, the Metropolitan 
Life Insurance Company, largest financial 
institution in the world, had assets of $5,- 
357,791,636 against liabilities of $5,017,551.- 
512. Total life insurance in force reached 
a new high of $23,923,784,178, compared 
with $23,193,749,152 a year earlier. This 
insurance was held by more than 28,500,000 
persons in the United States and Canada. 





The Businessman’s Responsibility as a Citizen 
Providing Leadership for Efficient Government and 


Greater Economic Welfare 


HON. JOHN B. GAGE 
Mayor of Kansas City, Missouri 


RUSTS are the ultimate result of 

that system of free government, 
sustaining and protecting private prop- 
erty and personal rights, which is now 
under attack throughout the world. 
The men and the women who estab- 
lished them, by the very fact of their 
creation conclusively evidenced faith 
in the continuance of the way of life 
which made them possible. You as 
trustees become living symbols of the 
faith of the donors in your readiness 
adequately to protect the basic values 
which they sought to perpetuate. 


The very origin and nature of trust 
institutions place you in the forefront 
of a mighty struggle. The accumula- 
tions of property which you administer 
represent a proposed security against 
want and suffering created not by the 
compulsion of government or by arbi- 
trary command but by the voluntary 
action of thousands of men and women. 
These accumulations represented the 
most unselfish part of the lives of these 
men and women. They represent in al- 
most every instance wealth added to 
the sum of existing wealth by the en- 
ergy of the donor—produced by them 
and not wealth already produced by 
others and taken from them by the tax 
gatherer. What I spend upon myself 
today is gone. What, through struggle 
and self-denial, I save for others not 
only creates that capital which gives 
employment for others, but provides se- 
curity from economic distress to those 
who need security. 

The incentive, thus furnished, great- 
ly to strive in productive effort, resting 
on belief in the integrity of these trusts, 
has been a most important factor in 
the development of our unparalleled 


From address before 22nd Mid-Winter Trust 
Conference, A. B. A 


economic progress which characterized 
the last century of ordered democratic 
government. Where would we have 
been without that incentive? Probably 
about where the Russian villagers were 
after fifteen centuries of communal life. 


Breakdown—Why? 


E see today the system that made 
this possible challenged from 
without by a powerful foe. War has 
been declared not against any particular 
nation or creed or race, but to establish 
a world wide control and domination 
over the lives of men of all races, under 
which the way of life we have known 
would no longer exist, and such insti- 
tutions as ours could no longer be main- 
tained. Why? Let us reason about it. 
What would it mean in this America 
of ours if we saw the value of every 
one of the trusts you hold wiped out; 
if we saw inflation rage through the 
country as it did in Germany in 1922 
and 1923 and 1924—to have seen it com- 
pletely wipe out all savings accounts, 
all securities and all insurance policies? 
While it is perhaps true that Germany 
in her physical plant, in her equipment, 
in those things that enter into produc- 
tion had suffered but little as compared 
with other countries as a result of the 
first World War; we must remember 
that here was a people confused, emo- 
tionally depressed, with inexperienced 
leaders, attempting to meet a desperate 
national situation. Suffering was wide- 
spread and prolonged. Confidence was 
destroyed. 

And we were not, in some respects, 
during this period setting a very good 
example in the successful operation of 
democratic institutions. And so a sit- 
uation was created in which all that 
Germans needed to set the spark aflame 
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was the leadership of a man who pro- 
mised to them restored confidence and 
world domination. 


Defense—Why? 


ET us remember that as we engage 
in this great effort, making the 


sacrifices it must require, that we are 
not only defending the yesterdays but 
the tomorrows. Our task is to see to 
it that those tomorrows are worth de- 
fending—in the interest of our children 
and theirs. If those “tomorrows” are 
to be such that these children will be 
denied the fair opportunity whereby re- 
ward may be realized for their indus- 
try, for their energy, for their ability 
as God may permit them to possess and 
use it, indeed, they may not be worth 
defending. How can we assure our- 
selves of not only a successful defense, 
but of a future under liberty which will 
make this defense worthwhile? It was 
this question for which the citizens of 
Franc could not find, in time, a satis- 
factory answer. Can we? Yes, but 
only if the elements of society who, like 
yourselves, are best able to lead the 
country will accept the responsibility of 
so doing—if those best equipped by abil- 
ity and experience accept their respon- 
sibilities as citizens in public life. 

If this leadership will set before the 
mass of the people—who need and seek 
sound and unselfish leadership-—an in- 
spiring objective that will not only ap- 
peal to reason but will hold for them 
an emotional attraction so intense as to 
cause them to defend and, if necessary, 
die in the defense of all that which they 
should hold most dear and precious— 
then only is our defense secure. It has 
been leadership alone, not sudden 
changes in the ways of thinking or the 
capacities or life of the mass of man- 
kind, which has written great events 
into history. And for us this must be 
group leadership rather than individual 
leadership. 


Defensive Housecleaning 


HE time is past when in our abun- 
dance we can permit special priv- 
ilege in any guise to stalk unchallenged 
through the land; when civic selfishness 
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can motivate our acts; when the ac- 


cumulation of personal or individual 
wealth or property can be our major 
personal objective. Only a people lift- 
ed to a higher moral plane than we have 
found in recent years can accomplish 
this and such a change will not come 
about until our governmental organiza- 
tions are efficiently manned, honestly 
administered and aided in their every 
effort to establish this efficiency by the 
active help of. those who control the 
businesses, great and small, of this land 
of ours. 


You may notice a change underway 
in many of our great cities and our 
smaller communities. There hasn’t 
been a corrupt political machine which 
has survived in this country a single 
year that has not had back of it the will- 
ing, or unwilling, support of large seg- 
ments of the business of this country. 
You well know how often in the pres- 
ent set-up of our business it has seemed, 
to many, wise to protect the immediate 
present at the expense of the future— 
even of the particular business enter- 
prises which we serve. This attitude is 
changing, the country over. The pow- 
er of the political machine, organized 
for selfish aggrandizement, is on the 
wane. Our system of free enterprise 
can only survive in a social order which 
condemns all forms of private monopoly 
and special privilege. The free mar- 
ket must be maintained. 


Given public support, government can 
obtain today men who will serve it with 
ability and high efficiency. Our gov- 
ernment may be made as efficient as 
private enterprise—for it does not have 
to contend today with some of the 
shackles thrown around private indus- 


try. 
Safeguard the Future 


HIS government of ours can no 

longer be permitted to continue to 
solve the difficulties of today by rob- 
bing the tomorrows. It must have a 
sound financial policy. This means bal- 
anced budgets. The imposition of 
equitable tax laws and their orderly ad- 
ministration for revenue only, without 
using the necessity of taxation as an 





excuse for the enactment and adminis- 
tration of punitive measures unrelated 
to taxation, is one test of the develop- 
ment of orderly and constitutional gov- 
ernment. Instead of approaching this 
subject from a purely selfish point of 
view the citizen, through his personal 
influence, through his organizations and 
through all other means available, 
should guard continuously against un- 
fair, punitive or confiscatory taxes—in 
other words, against the destruction of 
property and property rights through 
excessive, unreasonable and destructive 
taxation, whether brought about by the 
revenue laws or by a manipulation of 
the currency that would amount to an 
excise tax through inflation. 


At the presesnt time those charged 
with fiduciary responsibility should in- 
terest themselves particularly in ob- 
taining the enactment by the state leg- 
islatures now generally in session of 
reciprocal state inheritance tax credits 
necessary to prevent the confiscation of 
estates by multiple state inheritance 
taxes. They also should direct their 
continuous attention to the establish- 
ment and maintenance of a long range, 
equitable and economically sound basis 
and method of all property taxation. 


The Right to Profit 


T may be necessary to maintain 

morale, through establishing mini- 
mum standards of living in this coun- 
try. But its maintenance should not 
involve the impairment of that funda- 
mental principle of each citizen’s equal 
opportunity to profit according to his 
real contribution to society. 


Modern industry in the machine age, 
through the division of labor, has made 
the rank and file of people less self-suffi- 
cient and less self-sustaining than the 
former periods. It is this lack of self- 
sufficiency of the individual that makes 
unemployment our most serious prob- 
lem. Surfeit and shortage, feast and 
famine, seem characteristic of mass 
production. The solution may rest in 
less monopoly—greater decentraliza- 
tion in industry and of population. 
There must be a half-way point found 


Missouri‘s 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


between social gains and the benefits 
of concentrated mass production. In- 
flexible price systems which do not per- 
mit the true functioning of competi- 
tive economy must be abolished. As a 
Mayor, I do not care to see extensive 
population growth in Kansas City— 
rather, a better life for those that now 
dwell there. 

You may demur to this philosophy 
but, in the long run, you will have no 
alternative. It is, in truth, a choice be- 
tween the loss of all you hold dear and 
the full recognition of a competitive 
economy controlled and regulated by an 
efficient government in the interest of 
greatest good to the greatest number. 

Businessmen must take an active, di- 
rect and participating, interest in gov- 
ernment and political affairs. Imper- 
sonal, expert aid and advice to the pub- 
lic servant—this is highly desirable. 
Furthermore, this leadership must un- 
dertake the great task of making effi- 
cient and sound government and the 
benefits thereof visible and known to 
the rank and file of the people. 





Cooperating with trust in- 
stitutions, attorneys, and 
their clients, wherever 
they may _ be located. 
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Seventh New England Trust 
Conference Held 


HE Seventh New England Trust 

Conference, conducted by the Cor- 
porate Fiduciaries Association of Bos- 
ton in December, was featured by ad- 
dresses on new business, and invest- 
ments. Discussing the subject—“New 
Business Through Estate Analysis,” 
Basil S. Collins, assistant vice president 
of Old Colony Trust Company, Boston, 
named various sources for the produc- 
tion of new business, such as news- 
paper advertising, direct mail, personal 
solicitation, etc. He stated that “trust 
companies are dealing primarily with 
the American business man and his 
family, who have been educated by the 
medium of advertising to the better 
things of life, but the average business 
man spends every week, every month 
and every year of his life accumulating 
an estate and yet rarely has he taken 
fifteen minutes to intelligently plan the 
distribution or conservation of that 
estate.” i 


Mayo A. Shattuck of Haussermann, 
Davison and Shattuck, of Boston, 
brought out many interesting points in 
his remarks on “Allocation of Carrying 
Charges and Proceeds of Sale of Un- 
productive Real Estate Held in Trust.” 
He cited how burdensome an “unpro- 
ductive piece of real estate” can be in 
an estate—“taxes unpaid, not able to 
sell it, not able to rent it, do not dare 
give it away’”—and so the trustees and 
beneficiaries are completely at a loss 
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to know what to do about it. Are they 
going to charge the carrying expenses 
of that property against the current 
income of the rest of the fund, or should 
they be charged against principal? 

At the Afternoon Session, Oliver M. 
W. Sprague, Professor of Banking and 
Finance, Harvard Business School of 
Administration, speaking on “The Fu- 
ture of Interest Rates,” said the trend 
is toward higher interest rates, and he 
thought they would go up about as 
much as % of 1%. He stated that 
stocks yield more than they have for 
a number of years past, and in spite of 
taxation should continue to yield. He 
believed that the Defense Program 
would benefit stocks. However, he felt 
that trustees should maintain a bal- 
anced portfolio, and that there was no 
safety nor particular advantage in any 
one class of securities. 


Clyde O. Ruggles, Professor of Public 
Utility Management and Regulation, 
Harvard Business School of Adminis- 
tration, discussed “The Investor’s In- 
terest in Public Utilities.” Extracts 
from his paper will appear in our next 
issue. 

At the conclusion of each address, 
the speakers conducted an interesting 
and instructive question period. A to- 
tal of 196 representatives from trust 
institutions of all New England States 
and from New York City attended the 
meeting which was presided over by 
David H. Howie, president of the Fidu- 
ciaries Association, and vice president, 
Fiduciary Trust Company of Boston. 


Los Angeles Trust Men and 
Underwriters Meet Again 


Continuing their “getting acquainted” 
program, the trust men and life under- 
writers of Los Angeles held their second 
dinner meeting the evening of January 20, 
at which time the procedure of the first 
meeting was reversed and the life under- 
writers were literally bombarded with ques- 
tions from the trust men, each question and 
answer producing some general discussion. 
These meetings are the spearhead of 4 
movement under way in Los Angeles to es- 
tablish a life insurance and trust council 
in that city. 





Trust Business of National Banks 


NE thousand five hundred and forty 
national banks had established trust 
departments, administering 137,629 in- 
dividual trusts with assets aggregating 
$9,345,419,682, according to the current 
annual report of the Comptroller of the 
Currency for the year ended June 30, 
1940. Seven hundred and eighty-two 
of these banks were also administering 
16,273 corporate trusts and were acting 
as trustees for note and bond issues 
amounting to $9,317,700,427. Compared 
with 1939 these figures represent an in- 
crease of 0.86 per cent in the number of 
individual trusts being administered, and 
an increase of 0.66 per cent in the vol- 
ume of individual trusts under adminis- 
tration. The corporate trusts show a 
numerical decrease of 2.85 per cent, with 
a reduction of $451,026,297 or 4.62 per 
cent in the volume of note and bond 
issues outstanding under which national 
banks had been named to act as trustee. 
Invested trust funds belonging to pri- 
vate and court trusts under administra- 
tion, totaling $7,492,478,273, reveal that 
50.39 per cent were in bonds, 30.83 per 
cent in stocks, 6.92 per cent in real estate 
mortgages, 7.38 per cent in real estate, 
and 4.28 per cent in miscellaneous assets. 
A comparison of gross earnings from 
fiduciary activities shows a total of $31,- 


702,000 for the year ended June 30, 1940, 
as against $31,685,000 for the same per- 
iod last year. 

The substantial increase in the fidu- 
ciary activities of national banks over 
the last ten years is readily indicated by 
a comparison of the records. During that 
period, there has been an increase of 
57,717, or 72.23 per cent, in the number 
of individual trusts being administered 
and an increase of $4,872,378,756, or 
108.93 per cent, in their volume. Cor- 
porate trusts have increased by 4,762, 
or 41.37 per cent. 

An interesting development is the con- 
tinuing increase in the number of insur- 
ance trust agreements under which na- 
tional banks are acting as_ trustees.’ 
Three hundred and fifty-five national 
banks acted under 1,606 insurance trust 
agreements, involving $73,965,671 in pro- 
ceeds from insurance policies, while 709 
banks had been named to act as trustees 
under 15,489 insurance trust agreements 
not yet matured or operative. These 
represent insurance policies with a face 
value of $591,078,587. 

A breakdown of the new trust accounts 
placed on the books of national banks for 
the fiscal year ended June 30 reveals that 
230 banks were named as trustees for 
1,700 bond and note issues; 800 banks 
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were named individual trustees under 
4,914 agreements involving $194,791,094; 
764 banks were named to act under 
2,666 executorships involving $212,389,- 
385; 511 banks were named administra- 
tors under 1,332 appointments involving 
$25,115,422; 498 banks were named 
under 1,972 guardianships involving 
$10,167,151. Banks acted in other mis- 
cellaneous fiduciary capacities involving 
approximately $700,000,000. 

The report reveals that 1,877 or 36.31 
per cent of all national banks held fiduc- 
iary permits. These had a combined cap- 
ital of $1,159,877,645 and banking assets 
of $32,307,198,787, representing 75.47 
per cent of the capital and 87.59 per cent 
of the assets of all the banks in the na- 
tional banking system. 


. Canadian Trust Companies 
Report on 1940 


The following are summaries of the an- 
nual reports for 1940 of several Canadian 
trust companies, thus far received, indi- 
cating the trend of fiduciary activity in 
Canada and the effect of the war on new 
business and trust department earnings. 


Toronto General 


The Toronto General Trusts Corporation 
reports assets of estates under administra- 
tion now total $218,101,000, the increase 
over the previous year amounting to ap- 
proximately $3,000,000, while total assets 
under administration amount to $241,450,- 
000. Profits of $308,047 are slightly higher 
than the previous year and warranted the 
payment of a 4% dividend. The corpora- 
tion’s guaranteed trust certificates and 
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saving accounts have been affected by the 
investment by depositors in Government 
war loans and Government savings. 


Guaranty Trust 


Guaranty Trust Company of Canada re- 
ported net earnings of $23,718 during 1940 
with a balance of $17,643 brought forward 
from previous operations. Last November 
the Guaranty Trust acquired the business 
of the Fidelity Trusts Company. Agencies, 
estates, and trusts under administration 
are reported at $8,802,462, as compared 
with $5,176,792, while assets are shown at 
$10,392,615 as compared with $6,267,457. 


Canada Trust 


An advance of over a million dollars in 
assets is reported in the thirty-ninth an- 
nual report of the Canada Trust Company. 
The assets of estates and trusts under ad- 
ministration have increased by $1,230,000 
to $28,186,385. Funds in guaranteed de- 
posit and trust certificates, despite with- 
drawals for investment in War Loans, 
amount to $7,651,000, down about $90,000 
from the previous year. 


Montreal Trust 


In the annual report of the Montreal 
Trust Company, it was stated that the 
Company’s Estates, Trusts and Agencies 
Department had been especially active, with 
the result that assets under administration 
had increased by approximately $8,500,000. 
This was reflected in an increase in the 
earnings of this Department. In recent 
years there has been a marked increase 
in the work of this Division of the Com- 
pany’s business, indicating growing con- 
fidence on the part of the public in the 
ability of the Trust Company to handle 
these matters. 


a 


Midland Bank Reports 


In the annual report of the Midland Bank 
Limited of England, the chairman, the 
Right Hon. R. McKenna, comments on the 
excellent manner in which the banks of this 
group have carried on despite the exigen- 
cies of war, and makes special reference 
to the Midland Executor and Trustee Com- 
pany, an affiliate, which is performing, on 
a larger scale than ever, services which 
have become more urgent as the perils 
of life have increased. 
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Getting New Business 
How to Enlist the Essential Good Will of Attorneys 


M. B. SLAUGHTER 
Vice President and Trust Officer, Merchants National Bank of Mobile, Alabama 


S a topic, “Getting New Business” 

has the simplicity of Ham and Eggs 
and fittingly portrays the tremendous 
strides we have made since the days of 
such pompous verbiage as “Trust Pro- 
motion” and “Trust Development.” 

“New Business” sounds so delightfully 
simple. Why, we’ll just get a cracker- 
jack solicitor, back him up with an ex- 
pensive advertising campaign and de- 
mand results. That unfortunately is the 
Good Old American Way. 

Down in Mobile, we’ve experienced the 
chagrin of buying a horse and having it 
turn into a rabbit before we could get 
the harness on him. What bothered us 
for so long was not where did the rab- 
bit come from, but, where did our horse 
go when he vanished? The solution was 
simple. 

Since we are as a matter of principle 
precluded from engaging in the practice 
of law, every piece of business we put 
on our books must be passed on by some 
lawyer before we ever get it. If this 
lawyer wants to, he can, by almost a 
single word or a shrug, destroy much 
of our development work. More impor- 
tant, by inclining his client away from a 
bank, the lawyer consciously or other- 
Wise may impugn its good name to the 
end that this client in discussing the 

From address before 22nd Mid-Winter Trust 


Conference, A. B. A., presented as part of Sym- 
posium on Small Trust Departments. 


solution of his own estate plan with his 
friends may innocently, but just as effec- 
tively, carry on the implication that per- 
haps there are reasons why it would be 
unwise to name a bank as fiduciary. 


Lawyers have their economic aches, 
and like any banker seeing an estab- 
lished source of income drying up, they 
are quick to blame it on somebody, and 
in some instances the lawyer has grounds 
for feeling that the banks are taking 
business away from him. Consequently 
he feels more or less justified in sabot- 
aging that fine advertising campaign 
that produced so many inquiries—and so 
few results. 


Cultivation 


S a result of my talks with various 

trust men in the South, I believe 
that we of the Merchants National are 
doing about as effective a job of culti- 
vating the local Bar as any bank we 
know of. We have some 130 odd attor- 
neys in our city. Approximately 20% 
of them do about 90% of the important 
legal work of the community. The 
other 80% are all vocal and include 
many young lawyers who in relatively a 
few years may perhaps become more or 
less important figures, politically or 
otherwise. Their clients, while gener- 
ally of small means, do occasionally rep- 
resent desirable business in varying 
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degrees. So we cultivate all of them. 
(I am talking primarily to men from 
towns of 30 to 150 thousand. You will 
have to draw your own conclusions as 
to its adaptability in your community.) 

In cultivating the lawyers we do it 
the old-fashioned way and call on them 
whenever we have an excuse, and we call 
when we don’t have any excuse and just 
tell them that we felt we were missing 
something in not knowing them better. 

After we had spent much time and 
more sincerity in getting acquainted with 
the lawyers, the Mobile Clearing House 
invited “our” Gilbert Stephenson to put 
on a Trust Week. Mr. Stephenson spoke 
at a called meeting of the Mobile Bar 
Association. 


Personal Contact 


ERSONALLY call on the lawyers— 

and even one or two calls a week will 
in the course of a year get a lot of law- 
yers. It’s just that simple if you like 
people and are not too impressed with 
your own importance. If you think you 
are too big a figure to call on some rela- 
tively unimportant lawyer who is per- 
haps practicing a lot more economy than 
law, then don’t. On the other hand, if 
you are really as big as you think you 
are, you will make lasting friends for 
yourself and your bank if you let the 
attorneys, both great and small, know 


SAN FRANCISCO 


that you want their friendship and 
esteem. A subsequent invitation to join 
you for lunch will produce results. 

From time to time, and with studied 
irregularity, we have provided each of 
our local attorneys with some handsome 
and useful gift. All told, we have spent 
about $1,500 to $1,800 in getting to 
know our lawyers during the past ten 
years. We have made lots of warm 
friends and spent many happy hours in 
the process of learning where to find 
our horse instead of looking with amaze- 
ment at a lop-eared rabbit. 


Make the Time 


ON’T fool yourself by saying you 
haven’t the time to get acquainted; 

just try to figure the cost of not doing 
it! Every year you put off, you multiply 
your problem. With each quota of law 
school graduates, your opposition grows 
and unless something is done to meet 
this situation, we shall be ground 
between the upper stone of antagonistic 
legislation and the “nether” stone of 
local attrition on the part of the lawyers. 
I can’t tell you how to do this job 
for your bank. But! assuming that 
you have done as good a job as has 
proven to be the case with most of us, 
and that human nature in Sandusky is 
pretty much the same as in Mobile, you 
should be able to find your “Vanished 
Horse” in the same place we found ours. 





Meeting Tomorrow’s Challenge Today 


A Program for Trust Business Development 


J. E. DREW 
Director of Public Relations, California Bankers Association, San Francisco 


NLESS we are aroused from our 

apathy, unless each one of us in the 
trust business, whether he be president, 
stenographer, bookkeeper or teller, plays 
a vigorous part in the defense of the 
American Way, that plan of life will 
gradually change and finally disappear. 
And if it does, the tools and materials 
with which you work — stocks, bonds, 
real estate, business ownership, life in- 
surance — all those things based upon 
individual property rights will be des- 
troyed. The chartered banking which 
supports your trust company will be no 
more. The question will not be how to 
run your business, but will you have a 
business to run. 

The future of the trust company will 
be determined by one all compelling 
force—public opinion. It is your pri- 
mary job to educate and direct public 
opinion toward an intelligent apprecia- 
tion of the rich values of trust company 
service, by the practice of constructive 
public relations. Good public relations 
are based on good employee relations. 
The skillful trust officer will identify his 
employee’s interest with his own and 
with that of the bank. 

Many trust officers make no consistent 
effort to provide their employees with 
the fundamental information which they 
must have in order to properly represent 
their institutions. The obvious answer 
is staff conferences, carefully organized 
and properly scheduled.* 


Customer Relations 


UCH of the grief experienced by 
trust companies would be elimi- 
nated if the customer were started right, 
when the account is opened. The trust 


From address before 22nd Mid-Winter Trust 
Conference, A. B. A. 


*The Public Relations Committee of the Ameri- 
ean Bankers Association has recently produced an 
excellent book on staff conferences and customer 
relations—“‘Building Business for Your Bank.” 


officer should make that customer feel 
perfectly at ease. In the case of a widow 
or children it is perhaps the first time 
they have ventured into your office. How 
you greet them and what you say and 
do in that first interview will create an 
impression that will be a powerful influ- 
ence in determining their attitude toward 
the trust company in the days to come. 

Put yourself in the customer’s shoes. 
What is an old, oft repeated story to 
you is a brand new experience to him. 
Let those who meet the customers dis- 
play a genuine interest in the account. * 
Make them realize that it is the prop- 
erty of Mrs. Jones they are handling 
and not C-379452. 


New Business from Bank Staff 


VERY officer of the bank and the 

members of his department must be 
made fully aware that the bank is vit- 
ally interested in obtaining new trust 
business. Until bank management takes 
that position and makes that statement, 
it should stop moaning about the earn- 
ings of its trust department. 

It is your job to educate these bank 
men regarding the services and advan- 
tages of your department. They must 
be taught how to recognize the need for 
trust service among their customers and 
how to create interest in it. When, in 
obtaining a new account, you have 
received help from someone in the bank- 
ing department, by all means see that he 
gets full credit for his work. 

Cooperation is a two-way process. 
Can you and your staff intelligently ex- 
plain all the essential services of your 
banking departments? Is your bank’s 
participation in the National Defense 
program strengthened by the interest 
and support of your key trust man? If 
the answer is “No,” then again here is 
an opportunity “to make friends and in- 
fluence people” for the benefit of the 
trust department. 
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Long Range Development Program 


HE trust department must have a 

well organized, carefully planned, 
long range program of business develop- 
ment. The heart of any program is the 
prospect list. Your bank customers are 
your best prospects; build the great part 
of your list from that source. Deter- 
mine the smallest account you will sol- 
icit. Comb your larger savings and com- 
mercial accounts; large safe deposit 
boxes (and here you will find your safe 
deposit man extremely helpful); and 
substantial real estate loans; and, above 
all, explore the files of your credit depart- 
ment for new names and accurate in- 
formation on every customer. Remem- 
bering that quality and not quantity is 
the most important consideration in mak- 
ing your list. 

Let the officers of your banking 
department check these names, a few 
at a time, and add their personal com- 
ments on each individual. Frequently 
you will have to request the bank officer 
to open the prospect’s door for you, by 


a telephone call, a letter or a personal 
interview. 


Methods of Contact 


IRECT-BY-MAIL material must be 

carefully selected and prepared by 
experts. If you have no advertising 
department of your own which can create 
business producing literature, then use 
that provided by the Trust Division or 
obtain it from one of the well known 
commercial agencies that specialize in 
this field. 

Carefully planned newspaper adver- 
tising plays an important part in creat- 
ing a constructive public opinion of trust 
companies and banking. Through it we 
can keep before the public eye the essen- 
tial facts about our business—that we 
are experienced, competent, responsible, 
impartial, human, and enjoy continuous 
existence. 

There is a crying need today for 
trust new business men. There is a 
place in this work for gray hair and a 
great opportunity for men of middle 
age. The new business man of today 
can’t be just a clerk with a calling card 
and a pleasant smile. He must know 
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his business and he must know how to 
sell. But most important, he must thor- 
oughly believe in the trust service he is 
selling. 


Attention Getters—Substantial Bases 


"HWNHE alert trust new business man 

will take advantage of every outside 
circumstance which can be utilized to 
call attention to the trust business. But 
the prospect will take you at your word 
and expect accurate, factual information 
and sound recommendations. If by ex- 
perience or man-power you are not pre- 
pared to give both, don’t use these ap- 
peals merely as stunts to attract atten- 
tion to your company. It is my firm 
conviction that while a man may be 
attracted by these appeals, he never signs 
a will or makes a trust solely because of 
them. He takes that step only because 
of some deeper, more compelling primary 
force—adequate protection for his fam- 
ily and competent management for his 
estate. 

In these days of uncertainty, men are 
ready to talk about the future distri- 
bution and management of their prop- 
erty. Properly drawn wills and sensible 
trusts provide a first line of defense for 
the home. And this defense of the home 
is an integral part of the defense of the 
nation because the home is the founda- 
tion stone of American democracy. 


A Continuing Effort 


RUST men can learn important les- 
sons from surveys recently com- 
pleted in Los Angeles, San Francisco 
and other parts of the country. These 
surveys show that more than 74 per cent 
of wills offered for probate had been 
made within the previous five years. 
This record leads to two important 
conclusions. One, that trust advertising 
and new business effort must be carried 
on continuously. The second conclusion 
is that trust companies must do a con- 
tinuous job of retention selling. If the 
wills in our files are more than five 
years old, wouldn’t it seem that 74 per 
cent or more may be discounted as not 
now being in effect? 
In addition to the activities directed 
toward the prospect himself, parallel 
moves must be made for the benefit and 





education of attorneys, insurance men, 
investment counsellors, tax experts and 
others in the professional field who, in 
turn, are in a position to direct a flow 
of business to your institution. 


Tested Techniques 


ERTAIN tested public relations 

techniques can be used by trust 
companies on a cooperative basis or as 
an individual enterprise. I strongly 
recommend the joint sponsorship of 
programs. 

Talks on trust service not only have 
an educational value but have a cash 
register appeal. It is my experience that 
every talk before a responsible group is 
highly productive of new business. 

The “Information Please” type of 
program which has been used so success- 
fully in California provides an excellent 
device for publicizing the trust company 
and affords an opportunity to give auth- 
oritative answers to questions concern- 
ing your work. 


Future relationship with the bar can 
be strengthened by reaching the young 
attorney while he is still in law school. 
This can be done through an organized 
system of talks and the sponsorship of 
special projects such as contests for the 
solution of estate problems. Visits to 
the trust institutions where practical 
trust matters are discussed should be in- 
cluded in this program. .Go into your 
high schools and universities and talk 
to the senior students. 


It is high time we had a militant 
trust movement! It will provide a bul- 
wark of defense for chartered banking 
and the modern trust company. Every 
time you make a friend for the trust 
and banking business, you make a friend 
for private enterprise and strengthen 
the very foundations of American dem- 
ocracy. 


The Association of Life Insurance Presi- 
dents in their report to the United States 
Department of Commerce announced that 
new life insurance for 1940 was 2/10 of 1 
per cent more than in 1939. Ordinary in- 
surance showed an increase of 8/10 of 1 
per cent for the year and industrial insur- 
ance gained 6.6 per cent. Group insurance 
showed a decrease of 15.4 per cent. 


‘ie should be no 
weak link in your trust advertis- 
ing program today. Never have 
well-prepared, complete programs 
had such a receptive audience. 
People of means find investment 
and property management increas- 
ingly difficult. They view their 
families’ financial future with 
growing concern. They are more 
than ever interested in effecting 
estate-transfer economy, and in 
providing experienced future man- 
agement for their estates. 


Trust advertising prepared by 
Purse is reaping a bumper harvest 
from this fertile field, for many 
banks and trust companies. 


Nearly 30 years of experience is at 
your command, ready to apply 
proven methods to the develop- 
ment of business for your trust 
department, at a cost well within 
any reasonable budget. Write for 
information, without obligation. 


THE COMPANY 
CHATTANOOGA, TENNESSEE 


Headquarters for Trust Advertising 
BOSTON NEW YORK CHICAGO LOS ANGELES 





What the Public Wants to Know About Trust Service 


F a trust man were to accost every 

one of the 52,000,000 adult Ameri- 
eans and ask him “what would you like 
to know about trust service?”, the ans- 
wer of the overwhelming majority 
would be “Nothing,” in the opinion of 
Gilbert T. Stephenson, director, Trust 
Research Department, The Graduate 
School of Banking. The biggest pro- 
motional problem of trust men is to 
make the public want to know anything 
about trust service, Mr. Stephenson 
told the delegates to the 22nd Mid- 
Winter Trust Conference of the Amer- 
ican Bankers Association. 

Reviewing recent efforts to find out 
what the public wants to know about 
trust service, Mr. Stephenson men- 
tioned (1) the questionnaire sent out 
in 1936 by the Committee on Trust In- 
formation to 100 trust companies for 
a list of 10 questions that had actually 
been asked by prospective or actual 
customers ;* (2) the listing by Graduate 
School students of the first 10 questions 
asked them about trust matters after 
returning home in 1938; the solicitation 
of questions from persons whose names 
were submitted by a group of trustmen, 
as probably willing to send in a list of 
trust questions; and (3) the Roper Sur- 
vey in 1939.** 


Telling the Public 


HE next step, Mr. Stephenson 

pointed out, was to tell the public 
what it wants to know, and the first 
effort along these lines was completed 
in 1940 through the preparation of 
theses, based on the approximately 
3,000 questions received under (2), by 
William L. Goeckel of the Second Na- 
tional Bank of Wilkes-Barre, Pa., Elliot 
W. Gumaer of Rochester (N.Y.) Trust 
and Safe Deposit Co., and Lewis K. 
Rimer of Irving Trust Co., New York 
City. These men were then asked to 
boil down their theses to a total of 50 
printed pages. A pamphlet, entitled 
“What People Want to Know about 


*See report in Feb. 1938 Trust Companies 148. 
**See Feb. 1940 Trusts and Estates 133. 
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Trust Business,” is being prepared by 
Mr. Goeckel, and will be made avail- 
able to trust institutions for distribu- 
tion among their prospective or actual 
customers. 


The more difficult problem, said Mr. 
Stephenson, is to create in the public a 
demand for knowledge of trust service. 
This will be aroused only by showing 
them that they need trust service and 
what type. According to the answers 
to a recent Graduate School question, 
the students feel that, if people are 
made to realize their needs, that reali- 
zation in itself will create the desire 
to know about trust service. These 
basic needs are (1) continuous exist- 
ence and capacity, (2) financial respon- 
sibility and accountability, (3) special- 
ization, (4) collective information and 
group judgment, (5) impartial and con- 
fidential administration, (6) accessi- 
bility, and (7) governmental supervi- 
sion. 


Having decided that “we ought to tell 
people their own basic needs for trust 
service; what trust service means to 
them and their family and friends and 
business; what trust services the trust 
institution has to offer them; and what 
the trust institution only can do for 
them or what it can do for them better 
than anyone else can do; we ought to 
tell the people all these things; tell all 
of them; tell them over and over, line 
upon line, precept upon precept, here 
a little, there a little. And, above all, 
we ought to tell them in ABC, not 
ABA,* language,” Mr. Stephenson con- 
cluded. And we ought to tell the low 
income and no income groups as well, 
because “trust business has a secure 
place in American economy only to the 
extent that trust service is understood, 
is accepted, and is spoken well of in 
the homes of common men.” 


*ABA stands equally for American Bankers As- 
sociation and American Bar Association. Bankers 
and law-trained trust men habitually and, per- 
haps, unconsciously employ technical terminologies 
that are largely unintelligible and mystifying to 
the general public. 





Ancillary administrations 
and trusteeships in the Los 
Angeles area —a frequent 
need of Eastern institutions 
—are invited by the Trust 
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Question-Box Period 


HE recent Mid-Winter Trust Con- 
ference of the American Bankers 
Association was featured by a question- 
box period at the closing session. The 
number of questions submitted made it 
impossible to answer all, but under the 
excellent leadership of Samuel C. 
Waugh, executive vice president and 
trust officer, First Trust Co., Lincoln, 
a substantial list of inquiries was han- 
dled by the panel of five men, experts 
in their respective fields. Questions on 
new business and public relations were 
referred to J. E. Drew, Director of Pub- 
lic Relations, California Bankers Asso- 
ciation. A summary of the answers on 
other subjects will be found in the In- 
vestment Policy, Trust Operations, and 
Fiduciary Law sections of this issue. 
Mr. Drew urged the importance of 
extreme care in the use of the letter 
and the telephone in customer relations. 
The former should reflect the institu- 
tion sending it; the latter should be 
used in a helpful, courteous, and in- 
formative manner. 

In answer to a query as to what are 
the strongest reasons impelling the ap- 
pointment of a corporate fiduciary, he 
recommended the list set forth by Mr. 
Stephenson (reported in this Section). 
Parenthetically, Mr. Drew expressed an 
aversion to the word “fiduciary.” 

To obtain executorships, trust insti- 
tution advertising should point out what 
happens in the administration of an 
estate, the numerous steps to be taken, 
and the dangers of such methods of dis- 
tribution as joint tenancy (with refer- 
ence to the second death). Here as well 
as elsewhere, cultivation of a friendly 
and cooperative attitude on the part 
of attorneys is essential, Mr. Drew said. 

The lower income return in recent 
years has to some extent hindered the 
acquisition of new business, but Mr. 
Drew commented that the prospect 
should be shown that the “6% rabbit 
cannot be pulled out of the hat.” The 
annuity trust, as suggested by Senator 
Roseberry elsewhere in this issue, 
would obviate this bugaboo. In any 
event, this fact has no bearing on pro- 
fitable estate business. 


If possible, a trust department should 
have a full time personal solicitor. 
Also, the trust development department 
should be independent of the general 
bank promotion division, else the gen- 
eral promotion man will have a ten- 
dency to consider trust work as a side- 
line, said Mr. Drew. 


Wills on file should be followed up 
at least every two years, or after some 
circumstance has come to the attention 
of the institution that would affect the 
will, Mr. Drew remarked. The follow- 
up should be undertaken preferably by 
the person who obtained the will. 


In closing, Mr. Drew stated that local 
fiduciary associations should maintain 
a speakers’ bureau, whose members 
would make regular talks at the law 
schools and colleges. It would be well 
to conduct the senior law students 
through a typical day in the trust de- 
partment with a hypothetical estate. 
High school and college students ought 
to be informed on the duties and respon- 
sibilities of American citizenship (the 
contest staged by the California Bank- 
ers Assn. has proved very successful 
in this connection), for “who wins 
youth wins the future of America.” 


Bar Announces Committee Chairmen 


The recently published directory of the 
American Bar Association lists the commit- 
tees and chairmen of its Probate Law Di- 
vision for 1940-1941, as follows: Probate 
Jurisdiction and Practice, Morton J. Bar- 
nard, Chicago; Guardianship Administra- 
tion, William M. Winans, Brooklyn; IJm- 
provement of Probate Statutes, R. G. Pat- 
ton, Minneapolis. 


Joint Committees of the Probate and 
Trust Law Division, with their respective 
chairmen, are: Creation and Administration 
of Trusts, George W. Van Slyck, New York 
City; Trust and Probate Legislation, Ralph 
H. Spotts, Los Angeles; Trust and Probate 
Decisions, Mayo A. Shattuck, Boston; State 
and Federal Taxation, H. Herbert Roman- 
off, New York City; Trust and Probate 
Literature, P. Philip Lacovara (who is legal 
editor of Trusts and Estates), New York 


City. 





New Business Column 


Counsel and Comment 


LONG about this time of year a lot 

of stockholders are getting, or have 
been getting, various shapes, sizes and 
kinds of financial valentines. Their offi- 
cial name is “Annual Report.” Your 
correspondent rather prides himself upon 
the stern stuff of which he is made, when 
he announces that he has been able to 
wade through some hundreds of these 
productions without once giving way to 
the mad impulse to shriek wildly and 
dive through the nearest plate-glass win- 
dow. Preferably one not less than 
twenty stories above ground. 

For if there is anywhere in the field 
of public and customer contact a finer 
opportunity that is, in general, still being 
more gloriously muffed than the annual 
report to the stockholders, we at least 
don’t know what it is. With all too few 
brightly shining exceptions, trust com- 
pany annual] reports seem to this jaun- 
diced eye, to fall into the following cate- 
gories, listed more or less in the order 
of their effect upon our blood pressure: 


The Dry and Factual: 

The Smug and Complacent: 

The Jaunty and Patronizing: 

The Arch and Kittenish (Gr-r-r-r-r!). 

Then again there is the trust company 
that really does try, honestly and 
straight-forwardly, to seize the occasion 
to tell the stockholder what the company 
is doing and trying to do, and how he can 
serve his own interests by co-operating 
both in using its services and recom- 
mending them to his friends . . . and 
then proceeds to load the envelope with 
a miscellaneous mass of material which 
stockholders can be trusted to slide into 
the waste-basket. The usual excuse for 
this is, that you can’t in fairness include 
a boost for Bill’s department without 
also including one for Jim’s; and to men- 
tion custodian accounts without also say- 
ing something about the safe-deposit 
vault will cause heart-burnings. 

So you put ’em all in; and thereby 
insure for all alike the one sure and final 
democracy of oblivion. 


The plain truth is, trust men are still 
so whole-heartedly devoted to their 
responsibilities, that they even seem to 
feel there’s something faintly disgrace- 
ful about diverting time and attention 
from them to their opportunities. If 
they’d realize that their opportunities 
are opportunities to assume more respon- 
sibilities, perhaps they wouldn’t be so 
awkward, so self-conscious and so often 
maddeningly inept in their efforts to take 
advantage of them. 


The two finest special opportunities to 
promote new business .. . to put itself 
in line for new responsibilities . . . that. 
a trust company (or any other kind of 
company) has, are its annual report and 
its dividend distribution. Perhaps men- 
tion of the latter excites painful mem- 
ories; but the fact remains that if you 
still are paying dividends, you can’t pos- 
sibly find a better opportunity to do your- 
self and your stockholders some good 
by a promotional suggestion or two, en- 
closing it with the dividend checks. 
Somebody once said that the sweetest 
words of tongue or pen are: “Enclosed 
find check.” And if your stockholder 
isn’t in a receptive mood when reading 
them, he never will be. 


But: 

Don’t be pompous or patronizing. 
After all, the stockholder, in theory 
at least, is your boss. 

Don’t talk down to him. Clearness 
and simplicity are possible without 
insulting the stockholder’s intelligence. 
Don’t waste his time trying to be 
witty, amusing, or epigrammatic. 
The busiest men are the most valuable 
trust prospects; key your messages to 
your most valuable, not to your least 
valuable prospects. 

Don’t ask unreasonable things of him. 
He isn’t a member of your staff, but 
just a relative, so to speak. 

Don’t neglect to point out, simply and 
clearly, the advantage to himself of 
boosting the company in which he 





owns an interest. Even highly intell- 
igent men are sometimes a little lack- 
ing in imagination. 

Don’t grumble; don’t preach; don’t 
ask for more than one thing at a 
time. 

Don’t do as we do... 


* * * 


Because it exemplifies, to our mind, 
some of the good qualities, particularly 
imagination, clearness and simplicity, 
we’ve been talking about . . . we liked, a 
lot, the page newspaper advertisement 
The Equitable Trust Company of Balti- 
more published in connection with its 
report. 

Headed “A Bank Statement — About 
People,” this advertisement is devoted 
(and we’d say, quite successfully) to 
getting across to the people of Baltimore 
that the Equitable is primarily a group 
of human beings; and quite decent and 
competent human beings. Also, that the 
bank policies are such as to give these 
human beings good reason to be loyal, 
efficient and courteous in their service to 
the public. 

It has that great virtue in an adver- 
tisement: it is specific and factual. It 
doesn’t just talk a lot of generalities 
about loyalty; it describes a few of the 
good points in Equitable personnel poli- 
cies — the pension plan, the stock own- 
ership plan, the Junior Board of Direc- 
tors, the aid given to employees who are 
willing to take study courses. Not least 
among the values of advertising like this, 
incidentally, is the effect it has upon 
employees themselves. All in all, a good 
advertisement. Why can’t we have more 
like it? 

Incidentally, we suspect you’ll find the 
roots of this idea in Gilbert Stephenson’s 
address on human relations, which we 
published in April, 1939—a landmark 
in bank and trust company public rela- 
tions. 

*% * *% 


It is surely proof (if proof were still 
needed) of the inherently low, vicious 
nature of the occupant of this oracle, 
that he could find it in his heart to say 
all those mean things about annual re- 
ports (which somebody must have loved, 
to have labored over them so long) at 
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the very time when his cold and shriv- 
elled heart should have warmed, if ever, 
at several bits of tidings that have come 
his way this month. 


For one thing, whereas last month the 
evidence indicated that this Minatory 
Minaret has one reader who is willing to 
accept, sight unseen, its guidance in that 
matter of the extremely “hush-hush” 
report prepared by the XXX Committee 
of the Assn. ... this month the total 
shot up to four. Think of it, ladies and 
gentlemen . . . four people who would 
take our word for it that this report 
would repay their study! (Incidentally, 
two of them wrote in again, after getting 
the report, to tell us we were right, and 
that they got a lot of good dope out of 
it.) 

Then, that our cup of happiness might 
overflow, one man spotted the literary 
allusion (page 61 in our January issue,— 
Advertisement) and promptly and cor- 
rectly identified it . . . and to make it all 
the better, he wrote to the boss about it. 
(The one great problem, to us column 
conductors, always is to keep the boss 
convinced that somebody actually reads 
us.) Hear the word from Mr. William 
H. A. Johnson of the Federal Reserve 
Bank of Chicago, more widely, favorably 
and justifiably known as “Citation Bill:” 


“Teacher, teacher, I know the answer: 
Finley Peter Dunne alias Mr. Dooley. I 
have used excerpts from the thing often 
in addresses on the subject of wills to 
lighten the otherwise tedious presenta- 
tion by an exceedingly dull speaker. 
(Here, here, Bill: this won’t do. We'll 
never believe you could be dull. Don’t 
you read Mr. Dooley... andus?) You 
offer no prize for the answer but I give 
it to show that the masterpiece is not 
lost to posterity.” 


Next time you’re in New York, Bill, 
drop in to receive the handsome hand- 
embroidered fountain pen. 


According to the sixty-first annual re- 
port of the Executor Trustee and Agency 
Company of South Australia, Ltd., the 
total Trust and Agency Funds under ad- 
ministration on June 30, 1940 was £12,- 
253,449. Net profit for the fiscal year 
was £13,601. 
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The Game of the Generation 
A Preview of the Line-up on Hazard College and Estate U. 


GEORGE S. VRIONIS 
Phoenix Mutual Life Insurance Company, New York City 


MAGINE that I’m the coach of “‘Es- 

tate U,” that the estate owner’s the 
quarterback who is anxious to make that 
touchdown to reach the goal of economic 
security for his family. Before we get 
on the field, let’s make sure we have 
what every football player needs in the 
way of material, physical and mental 
equipment (we’re still in the locker 
room) and the realization that: 

There are ten other men on the team 
without whose active participation the 
game cannot be played—let alone won. 

Underestimating the opposition is 
dangerous—“Hazard College” is a for- 
midable foe against any team. “Hazard 
College” leads this league by a wide mar- 
gin, having scored touchdowns against 
every team in the field. (Statistics show 
that at age 65, 10 out of 100 men are 
self supporting; of the rest, 36 are “out 
of the game” and 54 are living off some- 
one else.) 

We have cleated shoes, shoulder pads, 
helmet and a uniform, representing earn- 
ing power, experience, courage, and a 
few of the other virtues that will cause 
us to respond when the cheering squad 
(the people up there in the stands—our 
wives and families) —does its stuff. 

For this first “skull practice” period, 
let’s pass on to the “Hazards”—the only 
team you ever play against in this man’s 
league. A few quarterbacks have liter- 


ally gone through the “Hazards” line, but 
never without the cooperation of their 
teammates—who “take out their men,” 
receive forward passes, recover fumbles, 
and generally smear up the opposition. 
The “one-man” team or “grandstand” 
player usually monopolizes the stretcher 
—he’s doomed either to the bench to 
start all over again, or to the infirmary 
of charity. 


Introducing the Opposing Line 


NE of the mildest men on the Haz- 

ards is “Old boy Mortgage.” Many 
quarterbacks “wear him down” by 
“amortizing” him to a point where he 
can’t do a thing—they dilute his efficien- 
cy by regular, steady hammering away, 
and when teammate Wifey has to contend 
with him, she pays him off without any 
serious drain on her resources. Another 
trick that works is to make life insur- 
ance payable to Mortgagee “as his inter- 
est may appear” which liquidates this 
opponent like a Russian General and may 
leave a substantial amount of cash for 
the estate or family. 

Now we come to “Eatemup Eddie,” 
the Estate Tax Collector. He’s so tough 
he “actually eats up” the ball—which is 
your estate — every time he gets his 
hands on it. Just to show what a “vul- 
ture-like” appetite he has—and how it’s 
growing—in 1926, when he first attract- 
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ed attention, he bit off only $1,000 of a 
$250,000 estate; today, the slice is more 
than $26,000. His teammates “Ama- 
teur Executor”, “Ike Indifference” and 
“Louis Lethargy” (on the bench), in- 
variably pick up the ball and hand it to 
“Eatemup Eddie”. They tell me “Eate- 
mup” boasts about what he did to the 
ball when Quarterback Woolworth fum- 
bled it—one bite and the Woolworth Es- 
tate had to mortgage 233 Broadway. 
And he talks about the mouthfuls he took 


when George F. Baker was “nicked” to 
the tune of 60 million out of 80—Quar- 
terback Senator Couzens, 2-million out 
of 30—and so on. 


Look out for a few more of “Eate- 


mup’s” teammates: “Sam Shrinkage’, 
“Alex Administration Expenses”, and 
“Danny Debts’. The people in the 
Grandstand usually groan and grumble 
with dismay when they watch these gor- 
illas do their stuff. (You don’t see those 
boys in the picture—they’re sitting on 
the players’ bench right now—but they 
always get in the game.) 


The Best Regulated Families 


NE of the smartest Quarterbacks 

of the game who recently made “‘Eate- 
mup”, Sam, Alec, Ike, and Louie look 
pretty sick was the late Ring Lardner, 
the columnist. He ran right down the 
field to the delight of the spectators— 
out of a $227,000 estate, the Hazard boys 
made a gain of $30,000, but he had 
$169,159 in life insurance left to offset 
the shrinkage due to taxes and admin- 
istration costs and expenses. The sizes 
of these estates sound like the national 
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budget, but I mention them here for the 
purpose of bringing home to you the de- 
vastating results of dying without Plan- 
ning. Proportionately, these losses ap- 
ply to practically every sizeable estate. 

The next three men need very little 
thought—Archie Accident, Charlie Credi- 
tor and Joe Illness can be taken care of 
by one of the “Subs” on our team—“‘Pete 
Prudence”. With the help of “Insur- 
ance Advisor” you can smear them all 
over the field with one play—life insur- 
ance with double indemnity, waiver of 
premium and disability benefits—prefer- 
ably with a Retirement Income Policy 
which includes life insurance if you pass 
on before Retirement Age and Disability 
Waiver of Premium including Disability 
Income for life. The cash values of this 
type of policy will take care of the or- 
dinary creditors and loss of earning pow- 
er during your lifetime, and the insur- 
ance should easily retire debts and claims 
afterward. 

Now we come to “Income Tax Collec- 
tor’. He can be effectively met by a 
“double pass” play (1) from you to wife 
through utilizing the gift tax—(2) by 
the use of another play called the hus- 
band and wife joint or separate income 
tax returns—depending on circum- 
stances, or by two plays commonly re- 
ferred to as the wash sales and install- 
ment sales plans. 


As for Benny Business Reverse, the 
one man upon whom you can absolutely 
rely to get you by him is “Insurance 
Advisor”. In the memorable games of 
1929 and 1933, Advisor was hailed as the 
greatest star of all times—with his ster- 
ling performances in showing interfer- 
ence, and intercepting forward passes of 
Creditor, Mortgagee and Business Re- 
verse. 


Why Put in a “Green Sub”? 


“ MATEUR Executor” causes lots of 

trouble to a Quarterback—and is 
responsible for much “yardage” being 
lost. Oblivious of his functions—never 
having played the game before—he us- 
ually gets his advice from anybody he 
can contact. Strange as it may seem, 
he’s always looking to one of the mem- 
bers of your own team (John Lawyer) 





) 


\ 
duu 


1 


\ 


re largest customer of Kennedy Sinclaire has re- 
sources of $1,238,291,927.08, and the smallest $276,000. 


NEW BUSINESS 
FOR BANKS 


Whatever the size of your bank or wherever 
located, if you have a good trust market, we can 


secure the business for you. Write for details. 


KENNEDY SINCLAIRE, INC. 


140 CEDAR STREET, NEW YORK, N. Y. 


to carry him through. Despite the fact 
that he too often doesn’t know the eco- 
nomic fundamentals or objectives of the 
game, his frequent appearance in the 


game is one of life’s mysteries. You 
never know when Amateur is going to 
pass out on you; he has no financial re- 
sponsibility to speak of, and the rules 
of most of the games he plays in set forth 
that if he goes haywire and causes dam- 
age to you (or the ball), intentionally 
or otherwise, you have little redress. The 
rule book usually sets this forth in the 
following language—“And I direct that 
my Executor (the word Amateur is al- 
ways omitted) shall serve without bond”’. 


If this fellow ever tries to play on 
your team and asks you to put him in, 
in place of Trust Officer, just remember 
that should Amateur Executor be guilty 
of any breaches—honest or dishonest— 
should he cause you the loss of the ball 
due to his failure to act, his inertia, in- 
experience, lack of equipment, wilful neg- 
lect, or self interest, or if he converts the 
“ball” to his own uses, you can criticize 


him severely, but very seldom can you 
recover the “ball”—it disappears for- 
ever. 

Just one observation about giving the 
ball to your teammates “Business Asso- 
ciate’, or “Wifey”. Some of the smart- 
est quarterbacks I know and of whom I 
have read, first called the huddle—got 
Lawyer, Insurance Advisor and Trust 
Officer together, let Lawyer and Insur- 
ance Advisor call the play—and “Ama- 
teur Executor doesn’t even get a chance 
to bungle the works.” Just consider that 
you rarely can trust Amateur Executor 
to play the game right (the rules are 
always changing) and play a whole 
game. He himself doesn’t know what 
the next play is. To prove this, ask your 
own “Amateur Executor” (whoever he 
or she may be) to get together with you 
some evening for a “confidential talk”; 
tell him to imagine that you were buried 
yesterday and ask him to describe to you 
what the next few steps are and just 
what “Action” he would take insofar as 
your estate is concerned. I’ll wager that 
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you’ll be finally convinced that you should 
have named your lawyer as executor for 
your estate in the first place—because 
your Amateur Executor would tell you, 
if he were honest about it, that he’d do 
what his lawyer told him to—regardless 
of whether the act was the sale of secur- 
ities or real estate, the painting of a 
fence or the feeding of the canary! 


By and large, there is no substitute 
for a Corporate Executor or Trustee, and 
if you would only stop to consider and 
weigh the many advantages of a trust 
department over the Amateur Executor 
—particularly from the standpoint of the 
safeguards, regulations, and laws design- 
ed to protect trust funds in the hands 
of banks, you wouldn’t think of entrust- 
ing the administration of your estate to 
an inexperienced individual—no matter 
who. Lawyers themselves, judges and 
legislators, who have any kind of an 
estate to leave, name Banks and Trust 
Companies—professional executors and 
trustees—because they know that (and 
I quote from one decision) “the corpor- 
ate fiduciary”—meaning the Bank or 
Trust Company—‘‘is held to stricter ac- 
count than the individual.” 


It Can Happen Here 


OW we come to loss of Earning 

Power—almost everybody’s enemy. 
Loss of earning power is sometimes 
caused by circumstances outside your 
control. For example, I cite the case of 
the silk business—knocked into the ash 
can by the discovery of rayon—the petti- 
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coat industry (remember when women 
wore petticoats—and cotton stockings?) 
—the drying up of the building industry 
in the ’30s despite the artificial respira- 
tion administered by the F.H.A., and 
countless other examples too numerous to 
mention. I can think of nothing more 
dependable and easier to obtain for the 
average “Quarterback” than _ suitable, 
adequate, well planned life insurance 
(such as retirement annuity) as a pro- 
tection against this hazard. 


Just a word about the next fellow— 
Importunate Relative. Practically all of 
us have relations—good but mostly poor. 
Importunate—according to my diction- 
ary— means “one who solicits persistent- 
ly—persistent.” To take care of him I 
know of no better play than to make him 
beneficiary of a life insurance policy or 
trust fund with the proceeds payable to 
a contingent beneficiary upon his death. 
In this manner, you keep the “ball” in 
play for your dependents and hopeful 
heirs—up there in the stands—and with 
no extra fees, commissions or charges 
that would have to be met if you tried 
to take care of Mr. Importunate through 
the medium of your estate. The insur- 
ance policy is especially desirable for 
the man with the modest estate; settle- 
ment options will do the job very nicely. 


Last but not least, we come to Indif- 
ference—the cause of many lost ball 
games. Too often we neglect to make our 
plans—too often do we find it more con- 
venient to drift along with the tide and 
trust to luck rather than to set a definite 
objective, with the help of skilled and 
experienced minds, trained in the art of 
applying preventatives or safeguards 
against the constant financial and econ- 
omic erosion. 


On Taking a Trip 


E are all conscious that taxes are 

high and going toward the ceiling 
but are we informed as to what can be 
done to justly minimize them? How 
many of us have taken the short time 
necessary to inform ourselves about leg- 
ally and legitimately cutting them down, 
particularly our estate and inheritance 
taxes? 
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Nobody can explain why it is that a 
man will have his motor car methodically 
checked and tuned twice a year—have his 
own physical condition checked only once 
in five years, and the condition of his 
financial estate—“tomorrow.” When he 
plans a long motor trip, the first thing 
he does is to collect maps, check up on 
hotels and rates, roads and short cuts— 
yet he will not take his lawyer, trust 
officer or insurance advisor into his com- 
plete confidence, to plan the two most 
important trips of his life—his economic 
trip through life and his trip to the 
Pearly gates. 


Consider the businessman who is a 
partner or a member of a close—or small 
—corporation, with practically every dol- 
lar he owns invested in his business and 
with a family to support. He knows 
that some day he and his business asso- 
ciates will pass on. If he goes first, his 
family will inherit one of the most ques- 
tionable assets you can think of—an in- 
terest in a partnership (with perhaps 
most if not all of the brains of the busi- 
ness just laid to rest) or stock in a close 
corporation whose key man is no longer 
alive. Yet most men will turn a deaf 
ear to the lawyer, trust officer or insur- 
ance advisor who attempts to explain the 
workings of a simple “purchase and sale” 
agreement through which a deceased 
partner’s interest in a business is auto- 
matically liquidated for 100% on the dol- 
lar, in cash, and the surviving partners 
automatically own the business. It’s as 
simple as that. And the same holds true 
with close corporations and, with few 
exceptions, a one man business—the sole 
proprietorship. 


One Thing Is Certain 


NE thing is certain—no business- 
man would direct his widow, execu- 
tor, or trustee to make a cash investment 
in his business if he were not here to 
take an active part in its management. 
Yet that’s precisely what he does when 
he passes on and leaves a partnership in- 
terest or a substantial stock interest in 
a close corporation. 
I cannot too strongly urge you to take 
a financial inventory—now. See your 
lawyer about a suitable will, and if you 
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have an old one, ask him to check it 
over for you to see whether it’s outmoded 
and obsolete. 


Ask the trust officer of your bank to 
tell you whether it will do the job and 
how his trust department can help you 
to create an estate if you don’t have one, 
or rejuvenate a “sick” estate (one with 
more liabilities than assets) that will 
really mean the happy continuance of 
good living standards for your family. 
You’d be amazed to learn how much help 
you can get today from your bank, your 
attorney and your insurance advisor on 
your estate, tax, and investment prob- 
lems. And if the visiting team puts in a 
few more substitutes you may need an 
accountant, an investment banker or eco- 
nomic consultant.—Look over those Haz- 
ards boys again and ask what chance 
your estate has without these men on 
your team. 


[Reprints of the above article and/or 
the accompanying cartoon may be ob- 
tained at low cost, for use as the basis 
of talks before local groups or for dis- 
tribution to customers and prospects. 
Write to Trusts and Estates for informa- 
tion.] 


DeWitt T. Ray, vice president and trust 
officer of the First National Bank of Hous- 
ton, Texas, has been named president of the 
Corporate Fiduciary Association of that 
city. Mr. Ray succeeds Murray Kyger, 
vice president and trust officer of the Hous- 
ton Land and Trust Company. Homer Hen- 
derson, trust officer of the Second National 
Bank, and M. E. Pitts, assistant trust of- 
ficer of the State National Bank, were elect- 
ed vice president and secretary-treasurer 
respectively. 
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Tomorrow’s Trusts 


Annuity-Type Trusts Better Serve Primary Beneficiaries 


L. H. ROSEBERRY 


Vice President and Manager, Trust Department, Security-First National Bank, 
Los Angeles 


HERE can be little dobut that in too 

many instances the conventional 
trust—that provides net income only to 
one set of beneficiaries and intact prin- 
cipal to another set—is inexcusably out- 
moded. Its continuance, practically un- 
changed down into the present, despite 
the vast array of adverse evidence that 
has accumulated against it in so many 
instances, would seem to be a responsi- 
bility which must be shared between 
ourselves and the Bar. It is high time 
for us to adjust ourselves and our busi- 
ness methods to the new social order 
which is now evolving. 

It is our hope to arouse trust officers 
to place greater emphasis on the annu- 
ity-type trusts, until this type shall be- 
come the basic rule of trusts and the 
present conventional type shall become 
the considered exception. Living per- 
sons, usually those dependent upon the 
customer who creates a trust, are ordin- 
arily his chief concern in providing bene- 
fits under his trust. Remaindermen are 
apt to be purely secondary in his objec- 
tive — in many 
cases they are 
mentioned merely 
as a class to take 
the principal after 
it is supposed to 
have served the 
needs of the pri- 
mary beneficiary. 

Depression prob- 
lems and a keener 
analysis of the ob- 
jectives and per- 
formance of trusts 
have forced both 
the public and 
trust institutions 


From address before 
22nd Mid-Winter Trust 
Conference, A mer - 
ican Bankers Assn. 


“The Cart Before The Horse” 
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to the decision that many trusts, as 
now constituted, are not serving their 
chief original purposes as satisfactorily 
as they might. It remains for us to 
correct this for the future by offering 
to our customers, now, plans which will 
effectuate their trust plans better than 
any other instrumentality that can be 
found. 

Of course, if the corpus is large 
enough, dependents may be adequately 
and satisfactorily cared for from the in- 
come alone, without encroachment upon 
principal except for emergencies. But 
in these days of diminishing fortunes, 
when the large trust account is on the 
wane and the small or medium-sized one 
is on the increase, the principle and per- 
formance of life insurance must be more 
generally applied to trusteed property if 
we are to produce equally satisfying 
results. 

There is no competition between the 
life insurance contract and a trust fund 
contract. Fundamentally they are the 
same in the purposes for which they are 
created. Their 
main differences 
for our purposes 
lie in the fact 
that insurance can 
be created only 
with ¢ash, while 
our trusts may em- 
brace all kinds of 
property, have two 
sets of beneficiar- 
ies—the life tenant 
and the remainder- 
man — and permit 
of a much greater 
degree of flexibility 
in the enjoyment 
of benefits. The 
dual, and too fre- 
quently equal, 
beneficiary prin- 
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ciple has been over-emphasized and has 
constituted one of the serious defects 
in the sound performance of many of 
our trust accounts. 


Five Possible Plans 


OR the purpose then of reforming 

our whole trust structure upon the 
plan of using both principal and income 
for the benefit of the primary or pre- 
ferred beneficiaries—the life tenants— 
and permitting the residue, if any, to go 
to the secondary beneficiaries—the re- 
maindermen—five different trust [either 
testamentary or living plans], all of 
which have been grouped under the gen- 
eral title of “annuity-type” trusts, are 
suggested. 


1. Gross Income Plan. The only var- 
iation here from the conventional trust 
is that the entire gross income is paid 
to the life tenants, and all expenses and 
costs of administering the account are 
charged to principal. This effectuates 
a small but continuing encroachment 
upon the corpus. It has the dual result 


of gradually decreasing the gross income 
for the life tenants and shrinking the 


principal for the remaindermen. The 
effect of the plan upon the life tenant, 
however, may be to initially increase his 
income from 10 per cent to 33% per 
cent. 


2. Invasion of Principal Upon Direc- 
tion Plan. This follows in all respects 
the conventional trust, except that prin- 
cipal may be periodically invaded, in 
some fixed amount or percentage, upon 
request or direction of the creator of the 
trust, the life tenant, or possibly some 
member or friend of the family not di- 
rectly interested in the trust’s perform- 
ance. 


3. Percentage of Principal Plan. This 
contemplates that there will be a defin- 
ite relationship between the amounts 
paid to the preferred beneficiaries and 
the current value of the trust assets. 
It contemplates that in seasons of good 
values and high income yield there will 
be an accumulation of income to be added 
to principal, and that in seasons of low 
capital value and low income yield there 
will be invasions of principal. Specific- 
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ally, the plan provides that the trustee 
shall annually determine the current 
value of the trust assets and that it 
shall pay during the ensuing year a def- 
inite percentage, say 4, 5, or 6 per cent 
of such value. This percentage should 
at the outset be keyed to the probably 
normal yield of the trust assets. As an 
additional precaution, the preferred 
beneficiary may be given an optional, 
but non-accumulative, right to withdraw 
an additional percentage of the princi- 
pal on the same basis. If further pro- 
tection for the life tenant is desired, dis- 
cretionary power may be conferred upon 
the trustee to pay to such beneficiary an 
additional percentage of the annually 
appraised corpus. 


4. Minimum Income—or “Fixed In- 
come’—Plan. Under this it is provided 
that the net income shall be paid in per- 
iodic instalments to the preferred bene- 
ficiary but the trustee is directed to pay 
out of principal any sums required to 
make the periodic payments equal a def- 
inite sum expressed in dollars, giving to 
the beneficiary the privilege of waiving 
from time to time such additional pay- 
ments. The merit of this plan is in its 
dependability, coupled with assurance of 
enjoyment of rising trust productivity. 
The beneficiary’s plans can be moulded 
to that certainty of minimum payments. 
If the amount of periodic payments is 
keyed to the probable trust yield, there 
may never result any invasion of prin- 
cipal. This type of trust is applicable 
to every account, however large or how- 
ever small. 


5. Annuity Plan. The trust annuity 
may be created with any type of mar- 
ketable assets. It does not require the 
use wholly of cash or the liquidation of 
property to procure cash, with resultant 
possible losses or taxable profits. It is 
comparable to the insurance annuity and 
should be made available to those who 
cannot avail themselves of the insurance 
annuity or who find it preferable to 
make a different annuity arrangement 
than is possible under the insurance 
plan. 


The trust annuity plan contemplates 
that the income shall be accumulated 





into principal and from this pool of as- 
sets a fixed or variable annuity shall be 
paid. This usually means a gradual 
consumption of principal over the life 
of the trust. This is also the underlying 
principle of the insurance annuity con- 
tract. The amount of the annual prin- 
cipal depreciation is estimated in each 
particular case in the light of the assets 
available, and the average in the annu- 
ity experience tables of life expectancy, 
‘modified to suit the probability of long- 
evity of the individual as determined by 
his family history and with the addition 
of some years to the established period 
of expectancy as a matter of safety. 


Further Flexibility 


O add flexibility and variation to this 

plan and to provide a safeguard 
against possible depletion prior to the 
beneficiary’s death, the trust may pro- 
vide that a portion of the funds can be 
liquidated and invested in a life insur- 
ance annuity payable into the trust, such 
payments to accumulate in a special fund 
until such time as the other portion of 
the trust shall be depleted. At this time, 
the accumulated fund can be used to pur- 
chase another insurance annuity contract 
of the refund type, which at the later 
age of the annuitant will produce a much 
larger return than the first insurance 
annuity contract. Thereafter, and as 
long as the annuitant lives, he will re- 
ceive periodically the combined payments 
of these two annuity contracts. If any 
residue remains at his death it can pass 
to the remaindermen. During the life 
of the trust the other assets form a fund 
that can be used for the preferred bene- 
ficiary’s emergencies. The payments so 
received, other than by the maker of the 
trust, are principal sums in his hands 
and are not reportable by him as income. 


In the annuity-type trusts, it is al- 
ways wise to add a provision authorizing 
encroachments upon principal for emer- 
gency needs of the preferred beneficia- 
ries. In appropriate plans the cost and 
expense of the trust can be either ap- 
portioned between the interests of the 
various beneficiaries or they may be car- 
ried wholly to principal, and thus be 
borne by the secondary beneficiaries. 


THE 
NEw YORK TRUST 
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Favored Plans Tested By Experience 


Y own institution has tested out 

both the saleability to our custom- 
ers and the administrative performance 
of all five of these plans, and we have 
come to the inescapable conclusion that 
the last two sell best and perform best. 
We are recommending the use of the 
Minimum or Fixed Income Plan for all 
trusts, large or small, while the Annuity 
Plan seems to adapt itself best to trusts 
under $150,000. 

Our success in procuring the annuity- 
type of trust indicates its popularity with 
the public. Over the past five years we 
have increased these trusts over 35 per 
cent in our bank. During 1940 the num- 
ber of these trusts taken in was double 
the number set up in 1939. While they 
cannot be said to be now thoroughly sea- 
soned, their performance during these 
difficult times has been so satisfactory to 
our customers, in contrast with compar- 
able conventional trusts, that there is in 
our minds not the slightest doubt of their 
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success and soundness. The stability of 
income to the beneficiaries and the knowl- 
edge that the whole trust fund, even to 
its complete exhaustion, has been dedi- 
cated to the persons for whom the trust 
was created, are most reassuring to those 
persons and constitute clinching argu- 
ments in favor of these plans. Their per- 
formance has created most excellent cus- 
tomer relations. No litigation has sprung 
from them. Controversies with bene- 
ficiaries about them are most rare, and 
those who have created them or bene- 
fited from them have become some of our 
most effective sales aids through their 
warm approval and endorsement of such 
trusts and our administration of them. 


Internally and from our own stand- 
point, they are the simplest and most eco- 
nomical trusts we have to administer. 
The income tax features are mostly fav- 
orable, especially as to the last two plans. 
The legal forms for carrying them into 
effect are simple in the hands of the 
lawyer and readily understandable by 
the trustor. 


Keyed to Common Trust Fund 


LL these plans, but especially the 

minimum income and annuity plans, 
key in perfectly with the common trust 
fund plan. Marketability of assets is a 
requisite in this type of trusts, for they 
are essentially liquidating or amortizing 
and require periodical encroachments 
upon principal. Therefore, any instru- 
mentality, such as a common trust fund, 
which will permit of satisfactory liquida- 
tion of principal assets as required, is 
an important and necessary considera- 
tion. One of the major contributions 
of the common trust fund is the facility 
with which participating accounts may 
buy in or sell out a portion or all of their 
interests in the common fund. But where 
the common trust fund is not used in 
conjunction with the annuity-type trusts, 
the trust assets and the trust powers 
must permit of ready cash realizations 
on the assets. This does not necessarily 
require liquidity; marketability will suf- 
fice. In my own bank we have several 
of these trusts whose assets consist 
largely of real estate, which we are able 
to liquidate slowly and carefully, as need- 
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ed, without any appreciable losses to the 
principal. 

There are certain other precautions 
that must be observed in the creation 
of annuity trusts. Annuity mortality 
tables must be carefully applied to cover, 
with an adequate margin, the life ex- 
pectancies of the preferred beneficiaries 
and the due performance of the objec- 
tives of the trust. Disbursements must 
be carefully calculated so that the trust 
fund can be stretched out to the very end 
of the trust term, for the annuity trust, 
unlike the insurance annuity, has no 
guaranty of continued payments should 
the trust fund become exhausted prior 
to the fulfillment of the trust’s purpose. 
Usually the needs of young beneficiaries 
diminish as they grow into maturity, 
while those of elderly beneficiaries in- 
crease with advancing age. These fac- 
tors must be carefully considered by the 
trust officer and lawyer in setting up the 
disbursements on a schedule that will 
most satisfactorily fulfill the objectives 
of the trust. 


Time to Modernize 


E know that the productivity of 

property in all its forms has been 
declining quite out of proportion with 
the costs of living. Even those highest 
in the government’s fiscal affairs are 
divided in their opinions on whether in- 
terest rates should increase or further 
decrease. Reliance upon sufficient in- 
crease is too precarious for those classes 
of beneficiaries who depend wholly upon 
it for their maintenance, care or com- 
fort. We must give them something 
more dependable and with sufficient elas- 
ticity to enable them to partake of bet- 
ter earnings should earnings increase. 

Let me leave another thought. Most 
of us are wrestling, in despair at times, 
with the problem of inadequate trust 
earnings. Put on your books more an- 
nuity-type trusts and your costs of ad- 
ministering them will be cut in half. If 
Wwe are ever going to reduce our trust 
fees, it will be for these trusts and no 
others. 

The two presently foremost tasks for 
American trust companies are to make 
their trusts perform better for their pre- 
ferred beneficiaries and pay better for 





administration. How satisfying it is to 
know that both of these problems can be 
largely solved, and that at the same time 
we shall offer to our customers a more 
socially just service, by modernizing our 
trusts along the lines of the annuity- 


types. 


The following exhibit was attached to 
Senator Roseberry’s address. 

In planning a trust with payments that 
use up capital there are four elements that 
must be known: period of time,amount of 
capital that can be placed in trust, the 
periodical payment that is to be made and 
rate of interest at which capital can be in- 
vested. 

I. Knowing the capital, the rate of in- 
terest, the period of time, find the annual 
payment that can be made out of $1,000.? 
Table A shows the annuity for 10 to 40 
years at 2 per cent. 

II. Knowing the capital, the rate of in- 
terest, and the annual payment, find the 
period of time? Divide the payment by the 
capital. Find the figure in Table A after 
moving decimal point to left three places 
which most closely agrees with the answer. 
The number of years is to the left of that 
firure. 

Table A 


2 per cent* Years 

$111.32 26 
102.17 27 
94.55 28 
88.11 29 
82.60 30 
77.82 31 
73.65 32 
69.96 33 
66.70 34 
63.78 35 
61.15 36 
58.78 37 
56.63 38 
54.66 39 
52.87 40 
51.22 


*2 per cent is figured as a net yield after deducting 
trustee’s fees, taxes and incidental expenses. 


III. Knowing the annual annuity, the 
rate of interest, the period of time, find the 
capital necessary. Table B shows the ac- 
tual value of a $1,000. annuity for the 
number of years desired. 


Table B 


The actual amount necessary for an an- 
nuity of $1,000 payable for 10 to 40 years 
at a fixed rate of compound discount. 

Years 2 per cent Years 2 per cent 


10 $ 8982.58 26 $20121.02 
1l 9786.84 27 20706.88 


2 per cent* 


$49.69 
48.29 
46.98 
45.77 
44.64 
43.59 
42.61 
41.68 
40.81 
40.00 
39.23 
38.50 
37.82 
37.17 
36.55 


Years 
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21281.26 
21844.37 
22396.44 
22937.69 
23468.32 
23988.55 
24498.57 
24998.60 
25488.82 
25969.43 
26440.62 
26902.57 
27355.46 


10575.34 28 
11348.37 29 
12106.24 30 
12849.26 31 
13577.70 32 
14291.87 33 
14992.02 34 
15678.46 35 
16351.43 36 
17011.20 37 
17658.04 38 
18292.19 39 
18913.92 40 
19523.45 


Tables taken from ANNUITIES AND AMORTIZA- 
TION TABLES by Pierre Zaldari. 


Table C 


LIFE EXPECTANCY ESTIMATES 


+Normal Life 
Expectancy 
*Annuitants for 
Life Men & 
Expectancy Age Women 


29.61 50 20.91 
25.56 55 17.40 
21.75 60 14.10 
18.22 65 11.10 
75 70 15.01 70 8.48 
80 75 12.14 75 6.27 


*Estimates prepared from STANDARD ANNUI- 
TANTS TABLE. 
+American Experience Table of Mortality. 


Age - Age 
of of 

Women Men 
55 50 
60 55 
65 60 
70 65 
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New Regulations Concerning Life Insurance Proceeds 


FFECTIVE as of January 10, 1941, 

Estate. Tax Regulation 80 was 
amended in such fashion as to place a 
completely new aspect on the entire 
question of the taxation of life insur- 
ance proceeds. Seemingly, proceeds 
heretofore considered a part of the dece- 
dent’s gross estate because of the reten- 
tion of legal incidents of ownership, 
will no longer be so characterized where 
payment of the insurance premiums was 
made by the beneficiary. 


The question of who paid the prem- 
iums suddenly looms as the all-import- 
ant issue. Accordingly, with regard to 
any policy of insurance issued after Jan- 
uary 10, 1941, on which the insured 
made the premium outlays during his 
lifetime, the proceeds, in excess of the 
$40,000 exemption presently allowed un- 
der the law, will comprise a part of the 
decedent’s estate, in their entirety. 
Whether or not any legal incidents of 
ownership were retained by the insured 
will be of no consequence insofar as 
policies issued subsequent to January 
10, 1941, are involved. Where the bene- 
ficiary, rather than the insured, has been 
the premium-payer, the proceeds will be 
exempt from the estate tax, and this, 
irrespective of the amount of such pro- 
ceeds. By the same reasoning, where 
both the beneficiary and the insured have 
contributed toward the premium costs, 
the amount of the proceeds to be exempt 
and the portion to be taxable will be 
calculated in light of the proportions 
which they respectively bear to the total 
expenditures entailed. 


In addition to the foregoing thoughts, 
the one element which merits emphasis 
is to be found in that part of the regu- 
lation which refers to the possibility of 
life insurance inclusion under some other 
provision of the Internal Revenue Code. 
Specifically, this part of the regulation 
sets out that even where life insurance 
proceeds are not includible in the gross 
estate under section 811 (g) and artic- 
les 25, 26 and 27, they still may be includ- 
ible under some other section or sub- 
division of the law. 


On its surface the new regulation 
would appear to offer little to worry 
about. As a matter of fact, in some 
quarters it has already been construed 
to be a simple, understandable change 
in the law which is bound to result to 
the benefit of the taxpayer. But can 
such a determinative conclusion be so 
speedily reached? Does the fact that the 
beneficiary pays the premium on policies 
affected by the new regulation auto- 
matically dispose of the taxing of the 
proceeds? Or is it possible that what 
might appear to be a relaxing of the law 
to the advantage of the taxpayer, might 
actually serve as an increased source of 
income to the government? After all, 
the phraseology of the law is such that 
much can be demanded before the exemp- 
tion will be granted. 


Regulation 80, as amended, cannot be 
properly considered alone. To more 
thoroughly understand why it came into 
being, what it aims to do, and the extent 
of its potentialities, it will be necessary 
to delve rather comprehensively into 
many of its aspects. It will be essential 
to review the new law in the light of the 
old. It will be vital to recall some of 
the more important pertinent decisions 
whose influence will be brought to bear 
upon those interpretations which are to 
come. To offer such a discussion the 
entire question must be treated exhaus- 
tively. Such a detailed consideration, 
now in preparation, will be presented in 
the March issue. 


SAMUEL J. FOOSANER, New Jersey 
Legal Editor for Trusts and Estates. 


Life Underwriter Relationships 


A “Statement of Guiding Principles for 
Relationships Between Life Underwriters 
and Trust Men,” approved in 1934 by the 
National Association of Life Underwriters 
and the Trust Division of the American 
Bankers Association, has been made avail- 
able in leaflet form by the latter group. 
Single copies may be obtained without 
charge from the Trust Division at 22 East 
40th St., New York City. Quantity lots may 
be purchased at 2c per copy. 











Why Principal and Income? 


Abolition of Distinction Would Improve Service and Reduce Costs 


HARRY M. BARDT 


Vice President and Trust Officer, Bank of America National Trust and Savings 
Association, Los Angeles 


ITH few exceptions, the principle 

of perpetuation is no longer the 
motivating factor on the part of those 
creating trusts today. Economic changes 
have forced a new concept with respect 
to the accumulation and retention of 
property. The purpose of trusts today 
is to assure adequate provisions for 
those who may be the objects of the 
settlor’s or testator’s bounty. We must 
develop a flexibility in trust service that 
will adapt it to changing needs. 


Perhaps, the most inflexible aspect of 
our existing form of trust is the tradi- 
tional distinction between principal and 
income, which has probably been produc- 
tive of more problems than any other 
phase of activity in trust administration. 
After many years of diligent effort on 
the part of some of the best legal minds 
in the country, the so-called Uniform 
Principal and Income Act was evolved. 
While admittedly a principal and in- 
come act is desirable, we have learned 
from the experiences of the few states 
in which one has been adopted, that it 
does not offer a complete solution. At 
most, a principal and income act serves 


From address before 22nd Mid-Winter Trust 
Conference, A. B. A. 


to clarify rules of apportionment, and in 
this respect it will continue to be ex- 
tremely useful for existing forms of 
trusts. 

The adoption of additional rules, such 
as a principal and income act, in our 
efforts to simplify the application of the 
rules of apportionment, is hardly an ade- 
quate answer to our problem. Would 
it not be better to remove the cause, or 
the necessity for the rules, wherever 
possible, by eliminating the distinction 
between income and principal? 


Removing Legal Restrictions 


XPERIENCE has shown that it is 
perfectly feasible to provide for the 
prime beneficiary by payments of (a) a 
fixed percent of the combined trust fund, 
based on annual valuations, or (b) fixed 
periodic sums, with or without additional 
payments, in the discretion of the trus- 
tee, or (c) simply unspecified sums as 
may be determined from time to time, in 
the discretion of the trustee, depending 
upon actual requirements and condi- 
tions.* 
It is quite possible that trustees may 


have to exercise more discretionary pow- 


*See Sen. Roseberry’s article, p. 163. 
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ers with respect to the needs of income 
beneficiaries than in the past, but this 
is an incident of the office of trusteeship. 
Business risks must be assumed in all 
forms of enterprise, and trusteeship is 
no exception to the rule. Those of us 
who have followed the practice in the 
past of exercising such discretionary 
powers intelligently, have suffered no 
losses thereby and have gained much 
good will. 

There are, of course, some legal ob- 
stacles. In some thirteen states of this 
country, there exist one or more forms 
of legal restrictions against accumula- 
tion of income beyond certain periods. 
If, however, the principle is sound, every 
effort should be made to cause the legis- 
lative bodies of these states to amend 
their respective laws for the benefit of 
their constituents. 


Advantages to Trustee 


ENATOR Roseberry pointed out the 
benefits to accrue to the beneficiar- 

ies, if we provide for them from prin- 
cipal, or the combined trust fund. The 
purpose of this discussion is to empha- 
size the advantages to be achieved by us, 
in administering the trusts, as well as 
by our beneficiaries. It is elemental that 
if our tasks are simplified and our poten- 
tial liabilities are reduced, we shall event- 
ually, in one form or another, pass these 
benefits on to our trusts and the bene- 
ficiaries thereof. 

Briefly, the following constructive re- 
sults might be achieved: 

1. A more flexible and effective service 

to our customers; 

2. A simpler task for fiduciaries; 

3. Less danger of potential liabilities; 

4. Economies in trust administration. 


1. More Flexible and Effective Service 


UR ability to provide adequately for 
the prime beneficiary would be en- 
hanced many-fold. We would be limited 
only by the extent of the trust fund and 
not by any particular part of it. Also, 
the unpredictable element of taxation 
would be greatly simplified so far as the 
beneficiaries are concerned, since all 
taxes would be paid by the trustee. 
Many unpleasant misunderstandings 
between us and the beneficiaries would 
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be minimized, if not entirely avoided, 
most of these due to the drastic reduc- 
tion of the income available for the in- 
come beneficiaries. These beneficiaries 
simply cannot or will not understand 
that the trustee cannot effect miracles, 
and is unable to resort to the principal 
of the trust to provide for them, in the 
absence of specific authority in the trust 
instrument. 


Trustee’s compensation is a _ night- 
mare to beneficiaries in many instances. 
Whether the fee is based on income or 
principal or both, we are compelled, in 
most instances, to make the charge 
against income, and in times of extreme- 
ly low interest rates, as at present, our 
fee appears all out of proportion to the 
total income available to the income bene- 
ficiary. Certainly, trustees render as 
many services, if not more, in the inter- 
ests of the remainderman as for the 
income beneficiary. With the elimina- 
tion of the distinction between princi- 
pal and income, this very bothersome and 
often embarrassing problem can prac- 
tically be eliminated. 


With the presently existing distinction 
between income and principal, a trustee, 
in fact, has to serve two masters, life 
tenant and remainderman, and one is 
often in conflict with the other. The 
elimination of the distinction would make 
it much easier for the public to under- 
stand our functions. Moreover, our 
forms of trust instruments would be 
greatly simplified, more understandable 
to the beneficiaries, and simpler for at- 
torneys to draw, since the many pro- 
visions necessary to define the appor- 
tionment between income and principal 


would be obviated. All this makes for 


better public relations. 


2. Simpler Task for Fiduciaries 


HE trustee’s task would be greatly 
simplified with respect to: 

(a) Investments—First, there would 
be less need for purchasing securities 
of an uncertain quality by reason of the 
dire needs of the income beneficiary. 
Second, we would be enabled to follow 
sound principles both in selection of in- 
vestments and in the timing thereof. 
Even though on occasions we might feel 
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that if we could but wait for a time, 
we might invest our trust funds more 
advantageously, we must, nevertheless, 
make such purchases as are available at 
the moment, since the needs of our in- 
come beneficiaries prohibit any delay. 
Similarly, our judgment might dictate 
that short term bonds, for example, 
should be purchased, but again, the needs 
of our income beneficiaries necessitate 
our buying long term issues. Moreover, 
so long as trustees must so conduct them- 
selves as to preserve intact the princi- 
pal for the benefit of remaindermen, 
fixed obligations seem to offer the only 
reasonably safe investment medium. 
With the needs of the real beneficiaries 
and the true purpose of the trust in mind, 
as the first consideration, our actions 
can be more flexible and we can devote 
our efforts toward providing a sound 
portfolio of diversified investments. 

(b) Taxation—First, trustees will be 
enabled to offset capital losses against 
other forms of income, where possible, 
in the absence of corresponding capital 
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gains. Second, where the trustee is lia- 
ble for the tax on capital gains, under 
the usual type of trust, an apportionment 
problem arises, in many jurisdictions, as 
to whether the tax is chargeable to in- 
come or principal. 

There might be some feeling that if 
all taxes are payable by the trustee, there 
may be some disadvantage, because when 
the income is presently payable to more 
than one beneficiary, the tax to each of 
them is less, in the aggregate, than it 
would be if the entire tax were levied on 
the trustee. However, there is nothing to 
prevent the creation of separate trusts 
for the respective beneficiaries. Cer- 
tainly, in those instances where the life 
tenant has income from other sources, 
there would be a distinct advantage. 
While we would have the additional task 
of actually paying the tax where we do 
not now do so, this is insignificant when 
compared with the administrative and 
clerical work that could be eliminated. 

(c) Accounting—Whether our Trust 
Department is large or small, the elim- 
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ination of a separate income account 
would obviate a costly operation, whether 
our accounting is done by mechanical 
means or by hand. Elimination of the 
income account will result in simplifica- 
tion and reduction in expense in prepar- 
ation of statements to courts or bene- 
ficiaries. 


The greatest saving in labor will be 
accomplished in connection with the 
elimination of the amortization of prem- 
iums on bonds, which is required in most 
jurisdictions. In one of our trust offi- 
ces, we found that we could avoid approx- 
imately forty thousand annual postings, 
if the necessity for amortization were 
eliminated. 


(d) Apportionment Between Principal 
and Income—lIf there is any doubt about 
the magnitude of this problem, consider 
a few of the major complexities that 
trustees must cope with almost daily. 


Whether stock and extraordinary cash 
dividends, or stock rights, constitute in- 
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come or principal, or both, depends upon 
various factors. If the trustee, in a 


_ given case, is situated in a jurisdiction 


that follows the well known ‘“Massa- 
chusetts Rule,” the task may not be so 
troublesome, since cash is simply credited 
to income and other forms of property 
are normally credited to principal. How- 
ever, under the “Pennsylvania Rule,” 
proper allocation virtually requires a 
trustee, upon receipt of an extraordinary 
cash or stock dividend, to audit the books 
of the paying corporation whose stock 
is held in trust. Nor is it any easier to 
apportion income from wasting assets, 
such as leaseholds, mines, royalties, tim- 
ber lands, and proceeds from the sale of 
unproductive real property. 


The same questions arise in properly 
allocating disbursements, such as cost 
of repairs, improvements, maintenance 
of real and personal property, various 
forms of taxes and assessments, cost of 
litigation and attorneys’ fees. In a re- 
cent decision, the Supreme Court of 
Pennsylvania said that whether the 
carrying charges of unproductive real 
property “should be paid out of income 
or principal, or divided between the two, 
should be determined by considering the 
equities in each case.” (In re Levy’s 
Estate, 1939—333 Pa., 440, 5 Atl. 98.) 
Mr. Mayo A. Shattuck of Boston, in dis- 
cussing this case in an article appearing 
in Trusts and Estates in October 1940, 
said very appropriately, “This Golden 
Rule approach seems to require the trus- 
tee either to procure the assent of all 
interested parties, or to resort to liti- 
gation in almost every instance.” In 
the case of mortgage foreclosures, the 
proper allocation between income and 
principal of the costs incident to fore- 
closure, carrying charges, rentals, and 
the ultimate proceeds of the sale, is even 
more difficult to comprehend and to apply. 


It is evident, therefore, that elimination 
of the distinction between principal and 
income, offers us a good opportunity for 
a substantial simplification of our tasks 
as trustee without neglecting our prim- 
ary duty to administer the trust for 
the best interests of the beneficiaries and 
without impairing the quality of our 
service. 





3. Less Potential Liability 


HE less uncertainty there is on the 

part of trustees with respect to their 
functions, the less will be the danger of 
surcharge for allegedly erroneous acts. 
There is no pretense on our part that 
the elimination of the distinction between 
income and principal will solve all our 
problems. It must be manifest, how- 
ever, that the elimination of the necessity 
for apportionment will remove what is 
perhaps the greatest source of our po- 
tential liabilities. 


4. Economies in Trust Administration 


F it is true that our tasks as trustee 

would be greatly simplified, then it 
follows that we can effect substantial 
economies in operation. The time re- 
quired by our administrative officers and 
other employees who are called upon, 
regularly, to deal with the problems 
enumerated, represents a very consider- 
able portion of the total time consumed 
in the operation of our departments. 

Recent cost surveys of Trust Depart- 
ment operations conducted in several 
sections of the country indicate that a 
vast number of trust institutions are 
operating at a loss. No doubt, trustees’ 
fees can and should be increased in many 
sections of the country. However, there 
is a point beyond which our net income 
cannot be increased from this source. 
Reductions in costs of operation would 
appear to be essential. 


Cooperation of Attorneys Essential 


T will, of course, be highly essential 

to secure the complete cooperation of 
attorneys in undertaking a program of 
modernizing our trust structure, as here 
proposed. The recently organized com- 
mittees on the part of the Trust Division 
of the American Bankers Association 
and the American Bar Association, re- 
spectively, for their mutual cooperation, 
can serve as an excellent medium for 
that purpose. 

Corporate fiduciaries, to merit contin- 
ued confidence, must take the initiative, 
in cooperation with the members of the 
bar, in an earnest effort to fit trust ser- 
vice to the requirements of the public. 
In abolishing the distinction between 
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principal and income, we shall not only 
take a step in that direction, but we shall 
also solve the many complicated prob- 


lems discussed. By such elimination, 
where now legally possible, and with, 
perhaps, legislative aid in those states 
that now permit accumulations of income 
only for a limited period, this objective 
may, in a large measure, be achieved. 

While this involves a radical departure 
from the traditional distinction between 
principal and income, we should not for 
this reason allow ourselves to be pre- 
judiced against such a fundamental 
change, for as an eminent philosopher 
once said, “To recognize the reality of 
our own prejudices is the beginning of 
wisdom.” 


Phoenix, Ariz.—The Arizona State Senate 
recently confirmed the appointment of 
James H. Calvert of Phoenix as State Su- 
perintendent of Banks. Mr. Calvert was a 
former cashier of the First National Bank 
of Arizona. 
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COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 


Common Administrative Problems 


EGISTERED securities in an estate 

ought not to be transferred to the 
name of the executor until time for 
distribution, said Edwin W. Marvin, 
vice president, Hartford-Connecticut 
Trust Co., member of the question-box 
panel at the recent Mid-Winter Trust 
Conference of the American Bankers 
Association. However, if nominee reg- 
istration is allowed in the jurisdiction, 
the transfer should be made immedi- 
ately to a nominee. 

In answer to a question whether a 
trustee should charge for furnishing 
data for or preparing the fiduciary in- 
come tax return, Mr. Marvin replied in 
the negative, since this constitutes 
part of the service for which the trus- 
tee is receiving its compensation. 

Where the fees are inadequate, the 
trustee owes a duty to the creator of a 
trust and to the community to continue 
the administration of an account, even 
though the instrument contains a power 
to resign. The proper and more suc- 
cessful approach, from his own institu- 
tion’s experience, is to obtain the bene- 
ficiaries’ consent to raise the compen- 
sation, Mr. Marvin asserted. 

Where the trustee has discretionary 
power to invade principal, the decision 
should be made on the basis of the 
judgment of a group, whose size would 
naturally depend on the size of the 
institution. To entrust the exercise of 
this discretion to one man would often 
result in decisions based on such irrel- 
evant factors as that person’s state of 
health at the particular time the re- 
quest was made, said Mr. Marvin. 

Another question brought forth the 
answer that the institution’s auditor 
should not only furnish accurate ac- 
counting but should also consider oper- 


ating procedures. Peak work periods 
cannot be handled without overtime 
unless the institution has a staff larger 
than ordinarily required, Mr. Marvin 
pointed out. To minimize overtime ac- 
tivity, he recommended the use of the 
latest machine equipment, the planning 
of a work schedule, and a flexibility of 
personnel so that “a flying squadron,” 
composed of employees experienced in 
various phases of trust administration 
can be sent to the aid of the hard press- 
ed division. 

In concluding, Mr. Marvin declared 
that the expense of a cost analysis in 
his department has been justified both 
from the standpoint of increased income 
(26% greater over the past two years), 
and from the standpoint of decreased 
expenses which will show up more and 
more over a period of time as unnec- 
essary items are eliminated. 


Massachusetts Rule to be Submitted 
to Pennsylvania Legislature 


The poll on the Massachusetts Rule 
of trust investment,* conducted by the 
Committee on Trust Investments of the 
Pennsylvania Trust Company Section, 
has now been completed. Chairman 
Frank G. Sayre, who is vice president 
of the Pennsylvania Company, advises 
that of the banks that have answered 
approximately three to one are in favor 
of offering to the Legislature an amend- 
ment to the existing statutes to per- 
mit the operation of the Massachusetts 
prudent man rule in Pennsylvania. The 
committee is now engaged in having 
such an act drafted for submission to 


the Legislature. 


*See Dec. 1940 Trusts and Estates 633. 





Symposium on Common Trust Funds 


Establishment—Administration— 
Legislation—Public Relations 


NE of the outstanding features of 
the recent Mid-Winter Trust Con- 
ference of the American Bankers Asso- 
ciation was the session devoted to a 
discussion of the common trust fund. 
E. A. Stuebner, vice president of Fidel- 
ity-Philadelphia Trust Company, Phil- 
adelphia, who presided over the dis- 
cussion, presented an interesting review 
of the procedure which his institution 
followed before establishing its com- 
mon trust fund. 
Investigation revealed that the fol- 
lowing advantages would accrue to the 
participating trusts: 


. Greater diversification of investments 

. Closer supervision of securities 

. Equality of treatment as between 
trusts 

. Greater stability of income 

. More simplified distribution of indi- 
vidual funds 


From the standpoint of the trust com- 
pany, these benefits would ensue: 


1. Lower costs in the administration of 
small trusts 

2. Savings in investment and administra- 
tive expenses; e.g. in records, vault 
operations, auditing, crediting and dis- 
tribution of income, registration of se- 
curities (in one name only), and num- 
ber of conferences with interested 
parties 

3. Improved investment results, 
tually enhancing good will 


even- 


Careful analysis of Regulation F of 
the Federal Reserve Board and of the 
Pennsylvania statute governing common 
funds was of course necessary, Mr. 
Stuebner pointed out. The provisions 
relating to amortization, apportionment, 
and accounting are not entirely satis- 
factory, but on the whole the Regulation 
and statute are good, he said. In this 
connection, as well as others, the Hand- 
book on Common Trust Funds, published 
by the American Bankers Association, 
was particularly helpful. 


A hypothetical discretionary fund of 
$1,000,000 was then created—discretion- 
ary because most small accounts are 
managed under discretionary powers, and 
moreover because of the high prices of 
legal investments. Bookkeeping records, 
etc. were tested against the proposed 
set-up; investment policy was decided 
upon; and a list made of securities to be 
purchased. Then, according to Mr. 
Stuebner, all non-legal accounts of $50,- 
000 or less were reviewed for eligibility 
and desirability for participation, and 
consideration given to which securities 
then held were to be disposed of, bearing .- 
in mind present income yield. 

A brochure outlining the plan and pro- 
posed investment policy was then sent to 
co-trustees and beneficiaries of the 
trusts expected to participate, with no- 
tice that the change was to be made. 
This advance notice, while not legally 
required, was deemed advisable in the 
interest of good will. After explanation, 
all parties agreed to the participation. 
Thus, on August 1, 1940, Fidelity-Phil- 
adelphia Trust Company established a 
common trust fund amounting to $2,892,- 
050, participated in by 215 small ac- 
counts, whose interest was represented 
by units of $10 each. 

Speaking of the funds which have 
been created by Philadelphia institutions 
(Girard Trust Co., Pennsylvania Co., 
Provident Trust Co., and his own), Mr. 
Stuebner declared that, while investment 
policies varied, all were essentially con- 
servative in view of the naturally great- 
er importance of safety for small funds. 
Also, these companies have refrained 
from investing in mortgages because of 
the scarcity of desirable ones and their 
non-suitability (for example, if there 
were a temporary delay in the payment 
of interest on one mortgage, that invest- 
ment would be ineligible, and the direc- 
tors must certify to the eligibility of all 
investments before new trusts may par- 
ticipate. ) 
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To date, Mr. Stuebner stated that the 
funds of these companies aggregated 
$18,119,000, ranging from $2,240,000 to 
$9,116,000. Investments therein were 
diversified as follows: 


Range 
40-70% 
12-34.5% 
18-33% 


Average 
Bonds 50.4% 
Prfd. & Gtd. stocks 24.1% 
Common stocks 25.5% 


After allowance for the State’s 8-mill 
tax, the average return on these common 
trust funds was 4.03%; for individual 
trusts administered by these institutions, 
the yield ranged from 3.65% to 4.16%, 
Mr. Stuebner concluded. 


Administrative Aspects 


AKING up questions of practical 

administration which had been sub- 
mitted in advance of the meeting, Oliver 
Wolcott, vice president, Old Colony 
Trust Company, Boston, pointed out 
first that units are not sold, but retired, 
when a participating trust desires to 
withdraw. In that event, notice must 


be given before the next valuation date, 


when the Committee determines the 
value of each unit. The trust is then 
paid cash accordingly, and the units are 
“snuffed out.” The necessary cash is 
obtained either from uninvested funds 
in the common fund, or new cash from 
trusts desiring to participate. Either 
of these sources failing, securities must 
be sold. 


Where a default in interest or divi- 
dend payment occurs after a unit has 
been retired with income accrued, Mr. 
Wolcott stated that an adjustment is 
neither practical nor necessary. It was 
pointed out from the floor that the 
Handbook of the A.B.A. suggests no 
allowance should be made for accrued 
income. 

When an asset in the fund loses legal 
status, no unit can be issued or retired 
until that situation has been cleared. 
This is accomplished either by a sale of 
the asset or by segregating it in the liq- 
uidating account. whose participants 
are the trusts in the fund as of the date 
of such transfer, Mr. Wolcott said. 

No special compensation is received 
by the institution for managing the 
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common trust fund. Fees are computed 
on the individual trusts in the ordinary 
way. The bank may charge to the fund 
the same sort of expenses which would 
be chargeable to individual accounts; 
in practice, this is limited to the ex- 
pense of an independent audit. 


For income tax purposes, gains and 
losses must be returned by the partici- 
pating trusts. Assuming that a unit 
originally was $10 and increased to $11, 
Mr. Wolcott stated that each trust 
would be obliged to report a capital 
gain of one dollar for each unit held. 
However, when disposition of the units 
is finally made, Regulation 103 provides 
that the cost basis is adjusted accord- 
ingly so that there is no double taxa- 
tion of the same gain. The same rule 
applies to losses. 


There is no limitation on the size of 
a common trust fund, Mr. Wolcott re- 
marked. Under Regulation F, partici- 
pations are limited to $25,000, and this 
restriction applies in the aggregate to 
two or more trusts created by the same 
person for the same beneficiary. Al- 
though there is no definite ruling on the 
subject, Mr. Wolcott was of the opinion 
that living trusts and testamentary 
trusts would be classified together for 
this purpose. Similarly, if more than 
one trust were established for the same 
charitable beneficiary but for different 
objects, they would likely be deemed to 
be one trust. However, it is necessary, 
both here and in the case of private 
beneficiaries, that the same life bene- 
ficiary have at least a 50% interest in 
each trust, in order to consider the trusts 
as one. 


Needed Legislation 


UESTIONS relating to legislation 

enabling the establishment of com- 
mon trust funds were discussed by 
George C. Barclay, assistant vice presi- 
dent, City Bank Farmers Trust Co., 
New York City. He said that nine 
states now have enabling statutes (Del., 
Ind., Ky., La., Minn., N. Y., N. C., Pa., 
and Vt.); three others have some refer- 
ence in other statutes (Ohio, Ore., and 
Tenn.) ; while Connecticut, Massachus- 
etts, and New Hampshire have been 





giving consideration to the subject for 
some time. 

Mr. Barclay pointed out that it is 
necessary to have such enabling legis- 
lation to avoid the common law rule 
against mingling trust funds, although 
in Missouri an intermediate court has 
held that the rule does not prevent the 
establishment of common funds, and 
that an authorizing statute is not essen- 
tial.* On the other hand, Mr. Barclay 
declared that it is safer to obtain leg- 
islation first to clarify the tax situation. 

The statutes now on the books range 
from the simplicity of the Uniform Act 
adopted in North Carolina to the high- 
ly complex law in New York. Mr. Bar- 
clay asserted that more than a simple 
enabling statute, such as the Uniform 
Act is, is needed in order to provide a 
measure of uniformity of practice 
throughout the particular State. In his 
opinion, the Pennsylvania law seems to 
constitute the happy medium. 

Turning to what a satisfactory statute 
should contain, Mr. Barclay said that 
first of all it must conform to Regula- 
tion F of the Federal Reserve Board 
(but incorporation by reference would 
be considered unconstitutional). Sec- 
ond, it should require the maintenance 
of records to show the various interests 
and custody. Then, in States where a 
legal list exists, common trust fund in- 
vestment should be added to it. (The 
Pennsylvania law ably covers this mat- 
ter by providing for legal and discre- 
tionary funds.) Provision should be 
made for reasonable accounting re- 
quirements, including frequency. (Mr. 
Barclay advocated a change in the pre- 
sent New York law to require account- 
ings triennially instead of annually.) 
Finally, in the absence of law, it should 
be stated that amortization is not re- 
quired, because of the great difficulty of 
application. 

No mention should be made of the 
— points, according to Mr. Bar- 
clay: 


1. Size of the common trust fund or of 
the participating interests (latter is 
already limited upward by Reg. F) 


*See St. Louis Union Trust Co. v. Toberman, 
reported in July 1940 Trusts and Estates 104. 
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2. Certificates as evidence of interests 
(records of the trust company will 
suffice for this) 

. Size of the unit (as, unfortunately, in 
New York) 

. Notice to beneficiaries of the original 
investment in the fund (now required 
by Reg. F, but may some day be re- 
moved; Massachusetts proposal un- 
wisely includes this requirement). 


Tested Economies 


CTUAL savings in the administra- 

tion of a common trust fund were 
reported by Rodman Ward, vice presi- 
dent and trust officer, Equitable Trust 
Company of Wilmington, Del., pioneer 
in common funds. A detailed cost an- 
alysis of the Equitable Fund revealed 
a savings of 27% of the cost of admin- 
istering an individual trust through 
participation in the Fund. Mr. Ward 
emphasized that savings depend to 
a large extent upon the size of the 
Fund, which in turn depends upon the 
size of the trust department. There 
is not yet sufficient data upon which to 
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determine how large a common fund 
should be. 

The method used by the Pennsylvania 
institution with the largest fund to as- 
certain prospective savings was des- 
cribed by Mr. Ward as dividing the total 
cost of operation and overhead of the 
trust department by the number of in- 
vestment units held in all accounts. 
Application of the same analysis to the 
common fund indicated a reduction of 
76% in costs. Here again, Mr. Ward 
pointed out that the larger the fund, 
the greater the savings are likely to be. 

On another theme, Mr. Ward stated 
that the fund plan should provide for 
the situation where a life beneficiary 
dies in the interim between valuation 
dates, and there is a successor bene- 
ficiary. The A.B.A. Handbook favors 
the method of accruing income from 
day to day. The alternative is to give 
all income to the beneficiary on the date 
of distribution of the income. 


Public Relations 


HE use of the expression “common” 

trust fund is most unfortunate, in 
the opinion of J. Malcolm Johnston, 
vice president, Girard Trust Company, 
Philadelphia. That nomenclature may 
well lead to a fear on the part of the 
public that the fund may be used as a 
“dumping ground” for poor  invest- 
ments. The Girard calls its fund “Di- 
versified Fund.” 

There are now more than 110 issues 
in the discretionary fund, which the 
Girard has established, Mr. Johnston 
said. He went on to suggest that the 
most practical initial value of a unit 
is $10, which enables investment of 
every possible dollar, although one 
Philadelphia and one Pittsburgh insti- 
tution have set on $100. Valuation and 
distribution dates are generally on a 
quarterly basis, but one bank, while 
making distribution quarterly, has 
monthly valuation. The latter obvious- 
ly makes the task more difficult, he as- 
serted. 

Mr. Johnston remarked that invest- 
ments in his institution’s fund were 
reviewed in 153 meetings of the Trust 
Investment Committee, and in 72 meet- 





ings of the Management Committee 
during the first year of operation. 

Public relations with respect to “com- 
mon” funds involve a two-fold job, he 
declared. First, the staff of the insti- 
tution must be educated as to the the- 
ory, operation, and advantages of such 
funds. Then, these objections on the 
part of customers and prospects must 
be overcome: unwillingness to sell 
what may be a “pet” investment (in 
order to participate in the fund); de- 
sire to participate actively in adminis- 
tration of the trust; aversion to mort- 
gage pools; and confusion of the fund 
with a fixed investment trust, many of 
which have had poor records. 

Mr. Johnston then presented his list 
of ten advantages to be gained from 
the operation of a common fund: 


1. Greater diversification as to secur- 
ities and maturities 
Closer supervision of the portfolio 
Greater safety of principal 
Higher return 
Fuller knowledge of fewer securi- 
ties 
Greater facility in operation (ap- 
proval of co-trustee or “advisor” 
not necessary) 
Ability to purchase and sell larger 
blocks (without necessity of ad- 
justing various prices of each 
block where separate purchases 
are made) 
Savings on brokerage charges on 
withdrawal of interests, and on 
larger sales 
Ability to change proportion of 
securities when new cash is avail- 
able 
No management fee or loading 
charge as in investment trusts 
(e.g. in the Girard’s fund, this 
amounted to .7% of the value of 
the fund — auditing expense—, 
whereas the figure for 11 leading 
investment trusts ranged from 8% 
to some 80%) 


Since promotional advertising is not 
permitted under the law, it will take 
time for the public to learn of the bene- 
fits of the common trust fund, but the 
record will eventually and inevitably 
speak for it, Mr. Johnston concluded. 
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Personal Defense Plan 


Capitalizing on the feverish defense ac- 
tivity that is sweeping the country, the 
Beverly Hills (Calif.) National Bank and 
Trust Company has published an attrac- 
tive folder in red, white and blue entitled 
“Personal Defense Plan,” setting forth a 
practical, working plan for the funding of 
an insurance estate. The plan calls for a 
combination living trust and life insurance 
trust wherein there will be securities and 
other income-producing property which 
may be applied toward funding the insur- 
ance estate within a given time—usually 
eight to ten years. Such a plan solves the 
problem of continuous premium payments 
over long periods, and not only protects 
insurance against lapsing, but effects sub- 
stantial economies in premium costs. 


————o——_——_ 


Montpelier, Vt.—Reginald T. Cole, State 
Liquor Administrator, has been appointed 
State Banking and Insurance Commissioner 
to succeed Donald A. Hemenway. The State 
Senate recently confirmed the appointment. 





Trust Service under War Conditions 
Effect of Canada’s Controls on Corporate Trust Activities 


JOHN J. GIBSON 
Vice President & General Manager, Chartered Trust & Executor Co., Toronto, Canada 


MMEDIATELY upon the outbreak of 
hostilities, Foreign Exchange Con- 
trol in Canada was put into effect as a 
wartime measure, and undoubtedly the 
steps that were taken at that time have 
greatly increased the effectiveness of 
Canada’s war effort. 


[Dr. Gibson’s discussion of controls 
over rates of exchange and over non- 
resident estates and personal trusts was 
substantially covered in articles previous- 
ly appearing in Trusts and Estates. See 
Mar. 1940 issue, page 260, and Dec. 1940 
issue, page 595.—Ed.] 


The regulations of the Board with 
respect to the administration of resi- 
dent estates and trust are very strin- 
gent. For example, since May Ist, 1940, 
all income receipts in foreign currency 
must be immediately sold to the Board. 
The only foreign exchange that a Trust 
Company may now hold for an account 
of a resident is:— 


1. Capital funds being the proceeds of 
the sale and maturity of foreign se- 
curities pending their reinvestment in 
foreign securities. 

. Where Trust Companies operate or 
manage property physically situated 
outside of Canada, they may obtain 
permission from the Board to operate 
a foreign Bank account with respect 
to such property, but any surplus 
must be regularly transferred. 


The only exception to the foregoing is 
in a case where all the beneficiaries of 
a resident estate, which was in exist- 
ence prior to September 15, 1939, are 
non-residents. Under such circum- 
stances, Trust Companies may deposit 
foreign currency income in a foreign 
eurrency bank account for the benefit 
of the non-resident beneficiaries. Spe- 
cial consideration is also given where 


From address before 22nd Mid-Winter Trust 
Conference, American Bankers Assn. 


some of the beneficiaries of a resident 
estate are non-residents. Here Trust 
Companies may convert the non-resi- 
dent’s share of income into foreign ex- 
change at the preferred rate and remit 
it to the beneficiary. 


Re Corporate Trusts 


N corporate trusts where securities 

registered in the name of a non-res- 
ident are to be transferred to another 
non-resident, Trust Companies are al- 
lowed to import and export the securi- 
ties concerned without difficulty. 

As to the transfer of shares, the bur- 
den of responsibility rests with the 
brokers and dealers through whom the 
transactions are made. It is, therefore, 
no part of the duty of the transfer 
agent to enquire from a broker or other 
person who presents a certificate for 
transfer from the name of a resident of 
the United States as to the legality of 
the transaction and whether the certifi- 
cate has been properly imported, etc. 
Where a transfer agent receives stock 
for transfer from either the United 
States or Canada it is the duty of the 
agent to return the new stock to the 
same country. 

Stop transfer restrictions must be 
maintained against all non-resident ac- 


counts, except those resident in the 
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United States and Newfoundland. In 
the case of residents of the United 
Kingdom, the residential status of the 
transferee is a factor. The approval of 
the Board is necessary except when the 
transfer is to a Canadian resident or 
another resident of the United King- 
dom. 

Where an address is to be changed 
from the ste~ling area or from the Unit- 
ed States to Canada, it may be made 
without previous authority from the 
Board, but notice of the change must 
be sent to the Board immediately. 





Permission of the Board must be 
secured in the following cases:— 
Changes from an address within Cana- 
da to an address outside of Canada, from 
within the sterling area to outside the 
sterling area, except the United King- 
dom to Canada, and from within Contin- 
ental Europe or the French Empire to 
any other address. 


Dividend instructions cannot be ac- 
cepted from Canadian shareholders for 
the payment of dividends to a bank resi- 
dent outside of Canada, nor from share- 
holders within the sterling area for 
payment to an address outside the 
sterling area. 


Where a company may be redeeming 
securities, a part of which are register- 
ed in the names of non-residents, ap- 
proval of the Board must be furnished 
before payment may be made to such 
non-residents. In granting approval, 
only Canadian dollar cheques may be 
issued, which are not convertible at the 
official Board rate. 


Payment of Dividends to 
Non-Residents 


S dividend disbursing agent the fol- 
lowing points might be noted :— 

The Board requires an application 
thirty days in advance of the date of 
payment where any shares are owned 
by one or more non-residents. This 
form is filed by the Company, rather 
than by the dividend disbursing agent, 
but the transfer agent must supply to 
the company information as to the num- 
ber of shares held by non-residents, and 
also the number held by Canadian resi- 
dents. 

If the total payments to non-residents 
exceed ten per cent. of the total divi- 
dend, certain financial statements must 
be furnished along with the application 
in order to secure the right of conver- 
sion into foreign exchange at the Board 
rate. If these statements are not sup- 
plied, the notation on the cheques to 
non-residents reads “DIV.” followed by 
the Permit number, and are not con- 
vertible. 

Payments cannot be made to resi- 
dents of Continental Europe. Cheques 
for shareholders in the French Empire 
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are sent to the Custodian of Enemy 
Property. Also cheques payable to res- 
idents of the sterling area must be 
mailed to the sterling area, unless ar- 
rangements have been made by the 
shareholder to have the cheque depos- 
ited to an account in his name in Can- 
ada. 


Legislation Affecting Stock Transfers 


a EGULATIONS respecting Trad- 

ing with the Enemy (1939)” were 
put into force September 5th, 1939, but 
made retroactive to September 2nd. The 
purpose of these regulations was first 
to prevent Canadian residents from hav- 
ing any business dealings with the en- 
emy, and secondly to have a Custodian 
appointed to acquire property owned in 
this country by enemies or enemy sub- 
jects, as well as to act as a receiver for 
anyone resident in the enemy country 
or territory occupied by the enemy. 
These regulations were superseded by 
“Consolidated Regulations respecting 
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Trading with the Enemy (1939)” effec- 
tive August 21st, 1940. 


So sweeping are the regulations that 
where a security is being transferred 
from or to a name that might be of 
Germanic or Italian origin, it is the ac- 
cepted practice to secure a certification 
that the transferor or transferee, as the 
case may be, is not a citizen of a coun- 
try at war with His Majesty. Trans- 
fers of securities are prohibited from 
the names of persons whose address is 
recorded as being in the enemy country 
or proscribed territory. All such securi- 
ties must be reported to the Custodian 
of Enemy Property and _ individual 
dividend cheques made payable to him 
with a reference to the name of the 
shareholder. 


Transfers from residents, or pay- 
ments to residents in Continental Eur- 
ope may not be made without the speci- 
fic approval of the Custodian. No trans- 
fer made after the commencement of 
the present war either by or on behalf 
of an enemy or enemy subject confers 
any rights or remedies on the trans- 
feree. There have been cases where 
the Custodian has invalidated a trans- 
fer and the transfer agent had to can- 
cel all the entries, and put back the 
shares in the name of the transferor, 
and it then became vested in the Custo- 
dian. 


Income War Tax Act 


HE imposition of the National De- 

fense Tax, effective on dividends de- 
clared after June 24, 1940, has created 
a large amount of additional work and 
increased responsibility on the part of 
dividend paying companies and their 
agents. If the 2% tax were deducted 
from every shareholder the work would 
be clear-cut, but the exemptions in the 
Act and the rulings of the Department 
keep records in a constant state of flux 
and create a large amount of correspon- 
dence, irritation and annoyance. I 
might mention the following exemp- 
tions: 


1. Incorporated Companies (a problem, 
because not all have the word “Lim- 
ited” as part of the name). 
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. Charitable and Educational 
tions 


institu- 


. Labor organizations, benevolent and 
fraternal societies 


. Municipal bodies, commissions or as- 
sociations 


Under date of September 30, 1940, 
the Commissioner of Income Tax ruled 
that the following were also exempt at 
the source: 


1. Nominees of Banks and Trust Com- 
panies 


. Stockbrokers who are members of 
recognized stock exchanges in Can- 
ada 


. Corporations which carry a registra- 
tion designation which would indicate 
that the beneficial owner may be some 
individual 

. Where a nominee holds stock for an 
incorporated company, or a person or 
institution exempt from the National 
Defense Tax, the tax will not be de- 
ducted provided a letter is furnished 
by the local inspector of Income Tax 
stating that such person has satisfied 
him that the beneficial owner is not 
subject to the tax 


While in these cases the tax is not 
deducted at the source, it does not 
represent any exemption. The large 
proportion of the dividends received by 
these firms and institutions is for the 
benefit of their clients, and when al- 
located to the clients’ accounts in full, 
the client must account for the tax upon 
filing his Income Tax Return. 


In the case of companies engaged 
in mining where a part of the dividend 
is looked upon as a return of capital, 
the tax will only apply on 80% of the 
dividend. 


To keep a record of which sharehold- 
ers accounts are considered exempt 
from the National Defense Tax at the 
source, one plan followed is to place a 
rubber stamp on the account “Tax 
Exempt” and the stencil plates for such 
shareholders are kept separate from the 
others, so that in the preparation of a 
dividend list, those shareholders who 
are tax exempt appear on a separate 
list. 





Operating Problems of Small Trust Departments 


Symposium on Organization, Taxes, and Earnings 


Merger of Small Departments 


GEORGE H. ARNOLD 
Vice President and Trust Officer, 
The Illinois National Bank and Trust Co., 
Rockford, Illinois 


HE trust departments of the smaller 

banks serve an important social pur- 
pose. The banks in the smaller commun- 
ities are in the trust business in response 
to a popular demand. The people of 
more modest estates who live on farms, 
in the villages, towns and smaller cities 
of our country and who constitute the 
great bulk of our people, need trust ser- 
vice fully as much as and in some cases 
more than the people of large estates who 
live in the big cities. 

The smaller trust department, there- 
fore, is fully justified if it is being effic- 
iently administered. It is the consensus 
that one of the moves that should be 
made in the very near future is the 
liquidation of many so-called ‘one-man 
trust departments,” if such a depart- 
ment exists in a community where an- 
other larger trust department operates. 
It is our belief that the trust department 
of a bank operating in a small commun- 
ity should no longer be considered a 
“feeder” to the bank, nor a necessary 
evil. Most of these small trust depart- 
ments are losing money and when their 
losses are taken into consideration, to- 
gether with the potential liabilities, in- 
herent in the business, we certainly feel 
that the bank would be making a wise 
move if it would divorce itself from this 
type of business even though it permitted 
what little business it had to fall into the 
hands of a competing bank. 


If Not— 


ERMINATING of the trust end of 
the business might cause the loss of 
some of the bank’s other business. But 


Presented at 22nd Mid-Winter Trust Confer- 
ence, A. B. A. Other talks in this symposium, 
on investments and new business, will be found 
in the Investment Policy and Trust Market Sec- 
tions, respectively. Mr. Arnold presided over this 
session. 


at the same time the few customers you 
will lose from your commercial depart- 
ment will probably take away much less 
in the way of earnings than the amount 
of your losses in your trust department. 


With a social revolution going on 
throughout most of the world and with 
the economic trend in our own democ- 
racy, I believe that, unless the smaller 
trust departments are better organized 
and better administered, we might some 
day find created the office of Public Trus- 
tee, similar to that of the Public Admin- 
istrator. We realize that this would not 
represent an improvement to the end that 
the trust customer would obtain better 
service and more for his money, but we 
must recognize further that our future 
is to a large extent in the hands of those 
who are thinking politically rather than 
practically. 


For these reasons, I am making the 
recommendation that you seriously con- 
sider the merger or consolidation of the 
trust departments in your community, 
because it is the general opinion that 
unless we can render a trust service in 
the smaller communities comparable to 
that of the banks in the larger centers, 
somewhere and someday soon, some leg- 
islator will have someone whisper in his 
ear a new means of obtaining additional 
patronage. 


Handling Income Tax Returns 


E. D. LA RUE 


Vice President and Trust Officer, 
Montclair (N. J.) Trust Company 


HE most we can expect is not to 
have our Income Tax problems en- 
tirely solved but to be able to build up 
our resistance to a point where they will 
be practically neutralized. Let us see 
how this may be brought about. 
First—A study of the bank’s posting 
system or bookkeeping records would 
probably indicate the source from which 
income tax records should be started. 
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Arrangements should be made to have all 
transactions intelligently coded on the 
posting records so that the later sum- 
marizing of them for tax purposes can 
be readily accomplished. 

Second—The preparation of a printed 
or mimeographed form, on which the in- 
come and transactions of a given account 
could be classified in the manner required 
by the returns that are to be filed. These 
forms should be maintained in a separate 
ledger entirely apart from the depart- 
ment’s principal posting system. Per- 
iodically during the year, on slack days, 
this classifying of income and other 
transactions should be kept current. 
These records should be proved with the 
main posting system. The current post- 
ing and proving of income tax records 
will go far to reduce or eliminate over- 
time payments at least until the year 
end. 

By January 15th of each year, it 
should be possible to have completed the 
compiling of all information required. 
This data can then be transferred to let- 
ters of advice to beneficiaries, printed 
and so designed that it follows the form 
of the returns. By making a special 
effort to accomplish this by January 
15th, you not only build up good-will 
with your customers, but you will also 
save your department the time involved 
in answering useless inquiries as to 
when the information can be expected. 


Charge for Individual Returns 


ANY institutions have found that 
their expense problem can be off- 
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set to a large degree by imposing a 
charge for the preparation of individual 
returns for their customers. Many 
banks are reluctant to do this because of 
a possible loss of good-will. Did we not, 
however, hear this same cry when the 
subject of service charges on checking 
accounts and other forms of banking 
department activities were first men- 
tioned? This year for the first time, 
in our bank, we have imposed a charge 
for this service on a graduated scale of 
rates ranging from $2.50 to $15.00 for 
each individual return with, however, 
a minimum of $5.00 per hour for those 
where considerable time was involved 
in gathering the material and the plac- 
ing of it in final form. A letter was 
directed to each person whose individual 
return we prepared last year setting 
forth the reasons why the charge was 
necessary. So far the reaction to these 
letters has been very satisfactory. 


Other Hints 


HERE are other suggestions that 
may be helpful. 

1. Keep separate from your gen- 
eral files all income tax correspondence, 
copies of returns and other data. 

2. As new estates come in, where 
you are acting as Executor, or Admin- 
istrator, obtain early the information 
required for the returns up to the date 
of death and see that they are promptly 
filed. The procedure of requesting im- 
mediate audits of all prior years’ returns 
is advisable to eliminate any question of 
outstanding liability. 

3. In the case of revocable trusts and 
similar accounts where profits and losses 
would be contingent upon costs to the 
grantor, or customer, secure these values 
immediately rather than await the time 
when sale or other disposition of the 
property is made. If this is not done, 
the customer’s records may be mislaid, 
or lost and much additional work will 
otherwise be involved. 


Audit of Returns 


T is entirely in order to request the 

Collector’s Office in your district to 
withhold audits and investigations of 
prior years’ returns during the period 
from January 1st to March 15th. 





Agents state that considerable time 
would be saved if there was attached to 
the return a list of the dividends and 
bond interest (the latter segregated with 
respect to foreign, tax free, 2% tax paid 
at source, etc.) making up the totals 
shown on the face of the return. If this 
is done, the Agent most likely will be in 
a position to close the matters without 
calling at the bank. 

Accounts which are actually testamen- 
tary trusts under administration for 
many years are described on the returns 
as estates (thereby seeking the higher 
exemption). Much time is consumed 
both on the part of trust departments 
and agents to make these corrections. 

So far we have refused to acknowledge 
that Income Tax functions are as im- 
portant as other trust duties, an essen- 
tial part of our routine. The work in- 
volved must be allocated to officers and 
competent clerks and the responsibility 


fixed for its being completed on schedule. © 


When each individual knows what is ex- 
pected of him, the job will be done. 


Earnings 


JOHN H. EVANS 


Vice President and Trust Officer, 
McDowell National Bank, Sharon, Pa. 


ARLY misconceptions of the fidu- 

ciary business may well be in a 
measure responsible for today’s prob- 
lem of earnings. The source of the nec- 
essary business to maintain the depart- 
ment and the manner of acquiring it, 
the knowledge necessary for its proper 
administration, the duty owing to trus- 
tors and beneficiaries, the assumption of 
undetermined liablities, and, most im- 
portant of all, the probable effect of this 
new venture upon the net earnings of the 
bank, were not given the same degree 
of careful consideration usually accorded 
other new enterprises by bankers, be- 
cause of the then lack of knowledge by 
commercial bank officers of this highly 
Specialized business. If some did give 
thought, the uncertainty was probably 
dismissed by the observation that it was 
the thing to do, because so many others 
were doing it. 
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The intricate nature and the exacting 
requirements, together with all of the 
time-consuming detail of this business, 
permitted the officer in his new field little 
opportunity to study and evaluate the 
market for his product and to bring to 
the department the niceties and require- 
ments of internal records and systems 
and the establishment of cost and net 
profit accounting. Rather it appears that 
the trust department so established was 
considered only as a minor component 
part of the business of the institution. 


Three Part Problem 


N principle the problem of earnings 
has not changed. Logically it divides 
itself into three parts: 


(a) What business does the trust depart- 
ment have from which gross fees 
may be earned? 


(b) What does it cost the trust depart- 
ment to produce such gross fees? 


(c) Will there be a reasonable profit re- 
maining after applying the known 
cost against the gross fees earned? 


Let us look hurriedly at each question: 


The first and most necessary part of 
our problem of earnings is to maintain 
sufficient business out of which worth- 
while gross earnings may be produced. 

Second: Every executive officer owes 
it to his institution to see that a system 
sufficient to determine the results of the 
operations of his trust department, is 
installed and made to work for the benefit 
of his bank. 
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Third: In fixing fees, keep in mind that 
you have operating costs and assumed 
responsibilities. Sometimes one is great- 
er than the other. You are entitled to 
a profit on both. Fees should be fixed 
accordingly. 

Give consideration to what the service 
is worth to the public and whether the 
required service can be properly rendered 
by your institution at a profit. Knowing 
your cost and with sufficient knowledge 
of the business in which you are engaged, 
if you conclude any given piece of busi- 
ness offered will not result in a profit— 
have the courage to refuse it. 


Find the Cause 


OUR trust department may be oper- 
ating efficiently so far as service to 


its customers is concerned, but without: 


profit to the institution. Don’t act until 
you have obtained the true reason for 
the existing condition. You may serious- 
ly interfere with efficient operation by 
attempting to decrease expense. 


SALLE STREET 


The real difficulty may be in your 
schedule of charges. You should know 
what is wrong. Proper allocation of 
costs by means of an accounting system 
separate from that of other departments 
of your bank will tell you. 

The solution of the problem seems to 
be in exercising care in the type of busi- 
ness accepted, directing our efforts to- 
ward quality rather than quantity, main- 
taining a system of accounting sufficient 
to keep us advised of the cost of doing 
business, so organizing our business 
within our own institution and through- 
out our community (clearing house group 
or State) that reasonable fees commen- 
surate with the service performed and 
the responsibility assumed are not only 
fixed (and by uniform schedules if pos- 
sible), but uniformly and impartially ap- 
plied. There does not appear to be any- 
thing so peculiar about this business that 
it will not return a satisfactory profit if 
guiding business principles are applied 
and its affairs intelligently managed. 





Symposium on Corporate Trusts 
Draftsmanship—Operations—Fees 


HE form of corporate trust inden- 

tures has been improved, due partly 
to the Trust Indenture Act of 1939 and 
partly to the experience gained during 
the depression years, according to George 
Roberts, of Winthrop, Stimson, Putnam 
& Roberts, New York law firm, speaking 
at the recent Mid-Winter Trust Confer- 
ence, American Bankers Assocition. 
Participating in a symposium presided 
over by R. G. Page, vice president, Bank- 
ers Trust Company, New York, Mr. Rob- 
erts stated that corporate mortgages 
which have followed the forms prepared 
by the A.B.A. Trust Division have been 
more readily approved by the S.E.C. 
than other instruments. 

In view of the widespread practice of 
refunding issues at lower coupons, Mr. 
Roberts urged trust men and attorneys 
to watch carefully for conflicts which 
may exist during the overlapping period 
in the case where the trustee under the 
new issue is the same as under the old. 


The new form T-1 required by the 
S.E.C. enlarges the questions which must 
be answered by the trustee seeking to 
qualify. First, it must furnish informa- 
tion as to its parent or affiliates and 
relationships to the obligor. Mr. Roberts 
interpreted this as not covering owner- 
ship of the obligor in the trustee’s fidu- 
ciary capacity. Second, it must supply 
information regarding relationships be- 
tween the underwriters of the pending 
issue, as to any conflicts. 


Mr. Roberts suggested revision of the 
provisions relating to advances by the 
trustee of its own money. He pointed 
out that the Act exempts from the class- 
ification of creditor relationship the sit- 
uation where the trustee advances its 
own money, provided the indenture or 
a court decree permits it to do so. How- 
ever, the S.E.C. requires that advances 
made subsequent to default must be gov- 
erned by the prudent man standard. In 
Mr. Roberts’ opinion, although some 
other lawyers disagree, this standard 
does not require that the trustee make 


advances of its own money in any case. 
The instrument should merely authorize 
the trustee to borrow from others or 
itself, and stop there, for the S.E.C. does 
not permit a definition in the indenture 
as to what the prudent man would do. 

The two cardinal rules to be followed 
in drafting corporate trust agreements, 
according to Mr. Roberts, are: First— 
provide that except in case of failure to 
pay principal or interest a default does 
not exist until notice is given by the 
trustee to the obligor. The purpose of 
this is to make definite the time when 
the prudent man standard begins to oper- 
ate. Second—set forth the duties prior - 
to default with such specific detail that 
there is no doubt as to what the trustee 
is required to do, and state that no lia- 
bility attaches for other matters not 
mentioned. (The latter provision is 
permissible only as to duties prior to 
default). An individual co-trustee (who 
may be required under the laws of the 
obligor’s domicile because of the pro- 
hibition against foreign trustees) is sub- 
ject to the prudent man standard. Mr. 
Roberts closed with a suggestion that 
the indenture permit the destruction of 
the bondholders’ list on receipt of a new 
list. 


As to Exempt Securities 


In the question period which followed, 
Mr. Roberts stated that, as a practical 
matter, it is advisable to include, in an 
indenture covering securities not re- 
quired to be registered, the general ma- 
chinery set up in the Trust Indenture 
Act, because bond buyers and sellers de- 
sire the added protection which those 
provisions are presumed to give. How- 
ever, certain matters such as bondhold- 
ers lists and meetings of bondholders 
need not be mentioned. 


In answer to a request for a definition 
of gross negligence, Mr. Roberts assert- 
ed that there is no great difference be- 
tween that and ordinary negligence. The 
exculpatory clauses, so much in vogue in 
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other years, which excused the trustee 
from everything except gross negligence 
and wilful default, never served any 
great purpose in his opinion, because in 
the appropriate situation, the court lab- 
elled the trustee’s actions as “gross neg- 
ligence.” 


Mr. Roberts declared, and Mr. Page 
agreed, that trustees should not attempt 
to apply the new standards established 
under the Act to indentures drawn prior 
thereto, except that they should not rely 
on exculpatory clauses, referred to by 
Mr. Roberts as “‘ostrich clauses.” Under 
mortgages not registered under the 
Trust Indenture Act there is not the 
same protection against implied duties 
as is furnished by the Act’s declaration 
that fiduciaries are responsible prior to 
default only for stated functions. 


Finally, Mr. Roberts recommended 
that, in cases of substituted trustees, the 
successor should require at least an in- 
formal accounting of the conduct of the 
original fiduciary. 


Operations and Fees 


UESTIONS of operating procedure 

before and after the execution of the 
trust indenture were discussed by Ron- 
ald M. Kimball, vice president, Contin- 
ental Illinois National Bank & Trust Co., 
Chicago. Methods of checking for con- 
flicts of interest and procedure for an- 
alyzing duties and functions under the 
indenture were outlined. Mr. Kimball’s 
remarks were not released for publica- 
tion. 
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On the matter of fees, Henry A. 
Theis, vice president, Guaranty Trust 
Company of New York, referred to the 
1940 “Guide to Trust Fees” published 
by the American Bankers Association. 
This does not purport to establish a 
fixed schedule, but a minimum standard, 
he said. As compared with pre-existing 
fees, the setting up charge has been 
reduced while the annual compensation 
(before default) has been increased 
because of the additional responsibil- 
ities imposed by the Trust Indenture 
Act. Fees for management after de- 
fault should be fixed by appraisal in 
each case since duties will vary, Mr. 
Theis asserted. The setting up fee is 
the same for issues which are exempt, 
while it is recommended that the ann- 
ual charge be %4 of that for registered 
issues. 


The consensus seems to be that these 
fees are adequate to cover operations 
but there is some question with regard 
to potential liabilities. Mr. Theis com- 
mented that it is better to set what may 
be too high fees now, rather than to 
decide upon too low compensation, since 
it will be much easier to reduce the 
charges than to raise them. 


Random Comments 


In the course of the discussion, Mr. 
Page made several pertinent observa- 


tions. He suggested that the indenture 
provide that releases of less than 1% 
of the collateral property be grouped 
together in the periodic reports on re- 
leases, in order to avoid the necessity 
and expense of separate listings. In 
answer to an inquiry, Mr. Page stated 
that, to his knowledge, no trustee had 
declined to act under an indenture qual- 
ified under the Act. He also pointed 
out that his institution (Bankers Trust 
Co.) has a special committee on cor- 
porate trusts. In the case where a 
director of a corporation has guaran- 
teed the issue and subsequently ap- 
points the trustee of the issue as exec- 
utor under his will, Mr. Page was of 
the opinion that a conflict of interests 
would exist because the director’s es- 
tate would be liable under the guaranty. 





Pattern for Trust Investments 


A Written Statement of Policy on Objectives, Quality, 
Diversification, and Management 


O. PAUL DECKER 
Vice President, American National Bank and Trust Company of Chicago, Illinois 


HE purpose of this paper is to sug- 
gest that standards of account man- 
agement can be codified and a known 
internal investment policy be developed 
by an institution for each class of ac- 
counts it manages, subject to review 
and revision. Such a procedure can be 
so developed as to reduce an institu- 
tion’s potential liability. 
A written statement of trust invest- 
ment policy need cover but four sub- 
jects: 


(1) investment objectives for each class 
of trust accounts; 

(2) standards of quality for all securi- 
ties to be placed in trust accounts; 

(3) diversification policy; and, 

(4) investment .management procedure. 


1. Investment Objectives 


HE general objectives to be sought 

in managing each class of trust ac- 
counts may be said to be three in num- 
ber: (1) the conservation of principal; 
(2) the maintenance of maximum in- 
come consistent with the conservation 
of principal; and (3), which is the dif- 
ficult one, a uniform quality of invest- 
ment administration and supervision 


From address before 22nd Mid-Winter Trust 
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for each type of account regardless of 
its size, designed however, to meet the 
individual requirements of its type of 
trust account. 

Objections may be raised to the third 
objective on the grounds that each trust 
is a separate entity and as such is en- 
titled to separate consideration. In 
certain respects this is true. Never- 
theless, there is a certain advantage of 
prescribing in general terms a standard- 
ized pattern for all accounts of a defin- 
ite character if for no other reason than 
because the trustee desires to perform 
a service of uniformly good quality and 
to consider all accounts that do not con- 
form to the pattern special accounts, to 
be given special consideration, and 
which, for special reasons only, are per- 
mitted not to conform to the recognized 
standards of the trust institution. A 
written statement of policy constantly 
furnishes a model against which indi- 
vidual accounts can be thrown in bold 
relief. 


2. Standards of Quality 


HE minimum standards of quality 
which individual securities must 
meet if they are to be placed on the ap- 
proved lists of trust investments, should 
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be sufficiently tight to prevent the pur- 
chase of securities of questionable qual- 
ity and yet sufficiently loose to permit 
the freedom of action which a trustee 
must have. It also requires that stand- 
ards be set up for each class of securi- 
ties. Possibly, too, different sets of 
standards may need be set up for each 
class of securities if the policy of the 
institution is to use different qualities 
of securities in accounts of different 
types. If the policy of the institution 
should permit substantial investments 
in different types of common or pre- 
ferred stocks, investment standards will 
need to be developed for each one. 

The following standards* might be 
set up for municipal bonds: 


(1) All municipal bonds should be full 
faith and credit obligations of a 
municipality that has been legally 
organized at least twenty-five years 
and should carry the approving opin- 
ion of a recognized firm of munici- 
pal bond attorneys. 

Net direct tax-supported debt of the 
community shall not exceed 8% of 
the estimated true value of real 
property, and together with net 
overlapping tax-supported debt shall 
not exceed 10% of such value. 
Annual debt service shall not exceed 
30% of total annual income of the 
community. (sic) 

Tax collections in year of levy shall 
amount to at least 90% of that levy. 
Net direct per capita debt and net 
per capita overlapping debt should 
not exceed the Dun & Bradstreet 
median for the population class in 
which the city falls. 

Total accumulated past due taxes 
shall not exceed 30% of a year’s 
levy. 


For public utility bonds, the follow- 
ing requirements may be set up: 


(1) A minimum of 85% of the gross 
revenues of the company shall be 
derived from sale of electricity. 

(2) Fixed charges shall have been earned 
at least two times in each of the 
last three calendar years prior to 
investment. 


*As conditions and the securities themselves 
change, changes both in the form and content of 
such standards may become necessary. These are 
presented purely as examples and are not intend- 
ed to be all-inclusive or absolute. 


(6) 
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An 18% margin of safety (percent 
balance of gross revenue after all 
fixed financial charges) shall have 
been earned for the last three years. 
A minimum of 15% of gross rev- 
enues shall be charged for mainte- 
nance and depreciation. 
(5) Total funded debt shall not exceed 
55% of net sound property value. 
(6) The bonds must be an absolute first 
mortgage on at least 85% of the 
book value of the company’s prop- 
erty. 
(7) The franchise situation must be 
favorable and not subject to sudden 
change. 


(4) 


If an institution does not desire to 
adopt such detailed mathematical 
standards for preferred stocks and com- 
mon stocks as for certain bonds, it may 
state its standards of investment qual- 
ity in the following more general terms: 


Preferred Stocks. Except public utility 
companies’ issues, only preferred stocks 
of corporations with no bonds outstand- 
ing shall qualify. Dividends must have 
been paid in full for ten years preceding 
investment, shall have been earned at 
least twice in each of the last three years 
prior to investment, and shall have been 
earned at least once in eight out of the 
last ten years prior to investment. 
Common Stocks. Only high grade divi- 
dend-paying stocks of the leading corpo- 
rations in their particular field shall be 
considered for this section of the Ap- 
proved Lists. The stocks on this list 
shall be diligently watched by the In- 
vestment Division of the Trust Depart- 
ment and shall be presented for review 
to the investment committees at each 
meeting. 


Irrespective of which way the stand- 
ards are stated, they do provide a basis 


for comparing each individual item 
when it is considered for inclusion in 
the approved list of trust investments, 
or when its removal from the approved 
list is suggested, with other items of 
similar nature in the approved list. The 
application of such standards does not 
guarantee that the securities purchased 
in accordance therewith will not decline 
in market value or in quality. The use 
of such standards simply guarantees 
that at the time of the selection of the 
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securities an adequate analysis was 
made of them according to a known and 
predetermined pattern. 


3(a). 


HE statement of diversification 

should cover three points: (1) ma- 
turity policy; (2) composition policy; 
and (3) the size of the individual unit 
of investment. 

It might be suggested that at the 
present time approximately 30% of the 
total value of a trust of long duration 
be invested in corporate bonds of from 
twenty to thirty year maturity, which 
it is planned to hold as long as the in- 
vestment standing of these securities 
remains unimpaired, regardless of 
changes that may take place in their 
market price; and that this investment 
in long term bonds be hedged in each 
trust by approximately twice their 
amount in less-than-ten-year obliga- 


Maturity Diversification 


tions, either in the form of United 
States government securities, short 
term bonds, or real estate mortgages. 
If, during the life of the trust, the level 
of interest rates should change, the ma- 
turing securities could be reinvested at 
a higher average rate of return with 
the result that from their roll over, an 
average of the going rate of return on 
high grade credits for the period of the 
existence of the trust would be obtained. 
If common stocks are to be included, 
the percentage of long time corporate 
securities should be reduced. As a re- 
sult, the amount of short time securi- 
ties would be reduced twice as much. 


In those cases where a trust has a 
definite maturity date and distribution 
in kind is impossible, the trustee’s ma- 
turity policy must of necessity be in- 
fluenced by the maturity of the trust. 
This is an example of the exception to 
the general rule regarding maturities. 
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3(b). Diversification as to Composition 


HE statement of diversification as 

to type may provide that in those 
trusts where tax exemption is not a con- 
sideration, securities should be pur- 
chased which cover the entire available 
field of trust investment as prescribed 
by the rule of the state in which the 
trustee is located or by the trust instru- 
ment. It might be suggested that legal 
trusts be invested from 30 to 35% in 
United States government bonds, 25 to 
35% in real estate mortgages, and 30 
to 40% in corporate and municipal 
bonds. Where the trustee is permitted 
discretion, investments might be 20 to 
30% in United States government bonds, 
15 to 25% in real estate mortgages, 25 
to 35% in corporate bonds, and 20 to 
30% in common stocks. 

Wide variations of opinion may exist 
on whether to include corporate bonds 
and preferred and common stocks, but 
it seems to be a growing trust practice 
that in those jurisdictions, and under 
those trust instruments, where it is per- 
mitted, reasonable amounts of high 
grade common stocks represent suitable 
long term investment particularly in 
view of the need for income which has 
arisen from present conditions in the 
money market. 

It may also be stated that setting 
only upper and lower limits of the pro- 
portion of each class of securities that 
may be included in the investments of 
a particular trust does not provide a 
statement of institutional investment 
policy, but only limits of the discretion 
of the investment officers. But, it 
should be remembered that percentages 
do define the limits of investment dis- 
cretion where none or only informal 
ones previously existed and do call to 
the attention of the investment com- 
mittees any tendency that may develop 
to concentrate investments. 


4. Investment Procedure 


HE statement of investment man- 
agement procedure, concerned more 
with trust department policy than with 
investment policy, should cover three 
points: (1) when and by whom shall the 
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investment policy of the department be 
reviewed; (2) what shall be the pro- 
cedure of the department’s operation 
under the terms of the policy; and, (3) 
what shall be the trust department’s 
policy as regards selling investments 
that no longer meet its standards of 
quality. 

It may be suggested with regard to 
the first point, that the approved list of 
trust investments be submitted for de- 
tailed review to the trust investment 
committee and to the trust committee 
at least once every four months and 
that in between such reviews the trust 
investment division should be charged 
with diligently watching all items on 
the approved list and calling to the at- 
tention of the trust investment com- 
mittee at its next regular meeting any 
changes of importance that have affect- 
ed any security. It may also be pro- 
vided that the investment policy itself 
should be reviewed by the investment 
division of the trust department quar- 


terly, its recommendation submitted to 


the trust investment committee and by 
them to the trust committee of the bank. 

Once the investment policy has been 
written and approved, the investment 
division of the trust department and the 
officers of the personal trust division 
may well be given the authority to oper- 
ate accounts in accordance with that 
policy between meetings of the trust in- 
vestment committee and report the re- 
sults of their operations to the next 
meeting. Competent legal counsel has 
stated that this type of arrangement 
constitutes substantial compliance with 
regulation F of the Federal Reserve 
Board. 

When a security is removed from an 
approved list, all holdings thereof 
should be reviewed in connection with 
the investments of the individual trusts 
of which they constitute a part. If the 
requirements of an individual trust are 
such as not to permit the retention of 
an unacceptable security, such a secur- 
ity should be immediately sold. If the 
requirements of a trust are such that 
an unacceptable security may be tem- 
porarily retained, such a security should 
be temporarily spot-listed, carefully 





watched, and if it shows no sign of im- 
provement, be disposed of at the first 
opportunity. By careful definition of 
the policy of selling undesirable invest- 
ments and then strictly adhering to that 
policy, losses can be held to a minimum. 


Reasons for a Written Policy 


F we analyze it carefully may not 

we have to admit that our depart- 
ment’s policy has grown much as did 
Topsy? Writing down and _ periodi- 
cally reviewing the statement of trust 
investment policy, if it does nothing 
more, will reduce the principles and 
practices of an institution to a concrete 
program to which all members of that 
institution can be required to adhere. 

Some may say, a written trust invest- 
ment policy, if it is wrong, lays the in- 
stitution open to the charge of misman- 
agement and to a multiplicity of sur- 
charge suits. This might be true if an 
institution failed to regard its written 
investment policy as a matter of in- 
ternal management or if it regarded it 
as an expression of investment phil- 


osophy to be slavishly followed without 
change for an indefinite period of time. 
If an institution’s investment policy has 
been so erroneous as to invite surcharge 
actions, will it not have them, written 


policy or no? Actually, may not a 
written policy be a preventive of such 
actions? A written policy does guard 
against individual misinterpretations 
of institutional policy and does clearly 
point out to all when exceptions are 
made. 

There are four other excellent rea- 
sons for a written statement of invest- 
ment policy. First, it can be a definite 
aid in the committee management. It 
is frequently difficult to keep the work 
of the investment committee constantly 
in productive channels during the lim- 
ited period of time that is usually avail- 
able for account review. The simple 
statement that an account does or does 
not conform to the policy provides a 
basis for committee action and mate- 
rially helps by pointing out the varia- 
tions of the account from the standard 
before a discussion of its individual 
problems takes place. 
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Secondly, a written statement is par- 
ticularly helpful to new members of the 
trust investment committee, and in 
training new personnel to know exact- 
ly what the committee is supposed to 
do and what is actually the aim and 


goal of the department. 


Thirdly, a written statement may also 
prevent a tendency to trade down the 
quality of trust investments for the pur- 
pose of obtaining greater income. 


And, lastly, does not a written state- 
ment of investment policy define and 
limit the responsibility of the members 
of the trust department charged with 
the execution of policy? Does it not 
permit the delegation of authority, 
which delegation carrying with it re- 
sponsibility, makes each individual 
more careful to adhere to the institu- 
tion’s ideals in the management of those 
accounts under his jurisdiction? This 
building up of internal responsibility 
for an internal management policy 
seems to me to be one of its greatest 
advantages. 





Rating Mortgages for Trust Investment 


JOHN D. BAINER 


Executive Vice President & Cashier, Merchants National Bank & Trust Company, 
Meadville, Pa. 


HAT safeguards can be set up 

and provided to produce the high- 
est type of mortgage loans for trust 
investments? What steps can be taken 
to judge the quality of such a mortgage 
at its inception? 

Most of our banks employ experi- 
enced mortgage loan men and it would 
seem that the same, if not higher, stand- 
ards for creating mortgage loans for 
the trust department should be estab- 
lished as a matter of protection to the 
beneficiaries. The mortgage loan pat- 
tern covering such principles as the 
ratio of the loan to the value of the 
collateral, the matter of appraisal, etc., 
should be set at a higher percentage of 
protection than in the ordinary real 
estate loan. 

I think that most of us are agreed 
that the probability of default in a 
mortgage is not adequately indicated 
by the ratio of the loan to the value of 
the collateral under any given mortgage 
transaction. While it may be granted 
that this ratio may affect the probabil- 
ity of default, it is only a measure of 
the adequacy of the collateral at the time 
the loan is made. In order to make cer- 
tain that there shall always be the pro- 
per ratio of the loan to the value, we 
should incorporate in all mortgages taken 
into the trust department the sound 
principle of amortizing a loan over a 
given period of time so as to keep the 
investment of the mortgagee in line with 
a reasonable depreciation in the collateral 
value. 

Some five or six years ago, the Fed- 
eral Housing Administration entered 
the mortgage loaning field with 80% 
loans and then later from 80% to 
90% loans with a limited record of de- 
fault, I am told. So it is apparent that 
although the mortgagor’s equity may 
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Conference, A. B. A., presented as part of Sym- 
posium on Small Trust Departments. 


194 


only be nominal, it is the other terms 
of the contract that affect the probabil- 
ity of default. 


Vital Statistics 


HESE terms of the loan contract, I 
believe, should be determined upon 
two definite premises: 


1. The loan shall be completely amor- 
tized over a period of time within 
the useful life of the property and 
if possible within the life of the 
trust estate. If the useful life of 
a particular property cannot be 
projected beyond the certain term 
of years, then the loan should be 
well amortized within that period. 
Having established a period of 
amortization, it is necessary to 
analyze the capacity of the borrow- 
er to make payments under the 
amortization schedule from his pre- 
sent as well as his projected future 
income. This income should have 
a proper direct relation to the 
amount of rent and fixed expenses 
he could normally pay. It is not 
advisable to increase the probabil- 
ity of default by assuming that the 
borrower can meet payments be- 
yond the amount that is decided a 
proper ratio of payments to income. 


It would seem to me that if these vital 
statistics were gathered and taken into 
consideration, the Trust Committee 
would then be in a position to grade 
and place a rating on mortgage loans 
eligible for trust investments, similar 
to ratings placed on bond investments. 


Atlanta, Ga.—Governor Talmadge re- 
cently announced the appointment of John 
C. Beasley, president and owner of the 
Beasley Banking Company at Glennville, 
as State Bank Commissioner. 



















Investment Program and the Needs of Beneficiaries 


Trends Toward Liberality in Trust Law Suggest Propriety 


ARY needs five thousand dollars 
annually in order to live as she 
did when her husband was living. For 
several years, the trustee was able to 
pay this amount. Then the return from 
investments decreased, but she still in- 
sisted on living as she had always lived. 
Should the needs of the life beneficiary 
vary the trustee’s investment policy? 
In the light of the law of trusts as we 
understand it and according to its devel- 
opment in the last fifty years and until 
recently, our answer would undoubtedly 
be that it would be unwise to vary the 
investment program. I am of the opin- 
ion that the average trust officer would 
say that it was Mary’s mode of living 
which should be varied. I shall endeavor 
to answer the problem in accordance 
with the law of trusts as it is being 
developed and interpreted today. 


Liberal Attitude of Courts 


ITH the increase in the number of 

trusts during the period of eco- 
nomic and social change there have come 
and are coming radical changes in the 
law of trusts. Our courts have begun 
to adopt a more liberal, human and real- 
istic attitude concerning trusts. Mr. 
Shattuck in his scholarly revision of 
Loring’s “Handbook” says that “Courts 
are getting.more eager to construct an 
intention of the settlor even where he 
expresses none in fact.” State legisla- 
tures are doing likewise. 

The aversion of courts to common 
stock is decreasing. We now authorize 
investments in stocks in unincorporated 
associations. 

A very recent case held that where 
property which was productive when the 
trust was created had become unpro- 
ductive, the charges against this prop- 
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of Greater Concern for Life Tenants 


CARL E. WAHLSTROM 
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erty should come out of principal, es- 
pecially “where the dominant purpose 
was to give the income to the life bene- 
ficiary.” In keeping with this trend we 
are now getting decisions that the annual 
fees of the trustee should not come out 
of income alone. 

Trustees feel more free than ever 
before to bring their problems to the 
courts. Time and again we are called 
upon to give instructions in regard to 
matters which years ago a trustee dared 
not call to the court’s attention—in fact, 
it never dawned on the trustee to do so 
for he was certain there was only one 
answer. 


When Is An Irrevocable Trust 
Revocable? 


OU and I have been brought up to 
believe that if a trust is irrevocable 

it is irrevocable and there is nothing 
more to say about it. In a case some 
months ago, a man had created an irre- 
vocable trust for himself with a bank 
as trustee. He was the sole income bene- 
ficiary and the trust provided that at 
his death the corpus was to be paid to 
his legal representative, or as he ordered. 
There came a time when he evidently 
regretted that he had made the trust 
and a petition was brought to terminate 
or revoke it. Our common sense told us 
that as this trust was solely for the 
benefit of the settlor there ought to be 
a way to revoke or terminate it. A way 
was found, not by or through the de- 
cided cases or legislation, but by a study 
of the “Restatement of the Law of 
Trusts.” [To be convinced about the 
changes that are creeping into our trust 
law, familiarize yourself with the “Re- 
statement.”] One of the five instances 
given where revocation may be allowed 
even though there is no power to revoke 
in the trust instrument, concerns the re- 
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lationship of the settlor and beneficiary. 
In this case they were the one and same 
person. Thus the first and common sense 
reaction of the court was the very rule 
laid down by the “Restatement.” 


Other Trends 


T a conference of Probate Judges 

held in Boston recently I was sur- 
prised to learn how many believed that 
a corporate trustee should be allowed 
to hold securities belonging to its var- 
ious trusts in its own name as street 
certificates so that if transfers were to 
be made this could be done quickly and 
with a minimum of expense. 


The cases definitely show that there 
is a trend toward the creation of trusts 
to save taxes. There is another trend 
toward regulating spendthrift trusts so 
that creditors of a beneficiary may have 
an opportunity to reach the property or 
part of it. Still another trend would 
give trustees broader powers. If a per- 
son has confidence enough to appoint a 
certain bank or individual as trustee he 
should give it or him all reasonable 
powers. 

Another trend would exempt a trustee 
from personal liability on trust contracts. 
Under the English rule which has been 
followed by Massachusetts and other 
jurisdictions a trustee who makes a con- 
tract makes himself personally liable and 
the creditor has rights only against the 
trust estate in equity. Authorities now 
venture the opinion that this rule no 
longer prevails, at least in Massachusetts, 
but that a creditor can proceed in law 
against the trust. 


TRUSTS and ESTATES—February 1941 


Don’t Spare The Fund 


HERE is a definite trend on the part 
of our courts to look to the intent of 
the creator of the trust. Whom did he 
intend should be the chief beneficiary? 
Personally I believe more attention 
should be given to the life beneficiary 
and his needs, comfort, maintenance and 
support. The changes in trust law in- 
dicate that just as a trustee has a duty 
to protect the corpus of the trust, so has 
he also the clear-cut duty to protect the 
beneficiary in accordance with the inten- 
tion of the creator of that trust, regard- 
less of whether or not the language of 
the instrument indicates that intention 
and as long as it does not indicate a 
contrary intent. To put it briefly—be 
liberal to the life beneficiary even at the 
expense of the remaindermen. To spare 
the fund and spoil the life of the life 
beneficiary is a peculiar adage. 


I declare with emphasis—the trustee 
should vary investments to meet the 
needs of the life beneficiary. 


Two Further Thoughts 


AM convinced that in many instances 

which I have seen there should not 
have been a trust, but that the testator 
or settlor would have done better had he 
trusted his wife and children with his 
fortune. Could he but look into the 
future he would see that their vision 
would be keener, their ability greater, 
their unrestricted handling of the funds 
better and more efficient than it could 
possibly be through the operation of the 
trust by and through his dead hand as 
indicated by the words and language of 
an out-dated and out-moded instrument. 


I do not have too great a liking for a 
trust which gives only income to a wife 


or children. I have only a little liking 
for that trust which gives the income 
and so much of principal as the trustee 
may deem necessary for the comfort, 
support and maintenance of the parties. 
What may be “necessary” can be the 
cause of much unfriendliness and sus- 
picion between the trustees and bene- 
ficiaries. I believe in the plan of a fixed 
income for the life beneficiary. 





Following Your Trust Securities 


A Plan for Reviewing Investments 


CARL M. ELDRIDGE 
Trust Officer, Newton Trust Company, Newton Centre, Mass. 


HE importance of keeping full re- 

cords of the Trust Committee meet- 
ings and of all the factors involved in 
their decisions is well stated by Louis S. 
Headley in “The Business of Trustee- 
ship,” Trust Companies Magazine, July, 
1936, in which he says: “The law does 
not require that a trustee always be 
right, but it does demand that it shall 
ever be diligent.” It is obvious that a 
plan must be devised to conserve the time 
of the committee for important matters. 


A complete analysis of the will or trust 
instrument on digest sheets is a prere- 
quisite. The securities of each estate 
are now entered on work sheets and an 
analysis is prepared showing the pro- 
portions in respect to classes and groups 
of securities for diversification purposes. 

Using the digest sheets and security 
work sheets as a basis of information, a 
Trust Investments Review sheet is pre- 
pared for each account for the use of the 
Trust Committee in its periodical Review 
by Accounts. The sheet indicates the 
title of the account, the capacity in which 
we are acting and the name of any co- 
fiduciary. It includes the date of ap- 
pointment, a concise summary of invest- 
ment powers, and states the needs of 
beneficiaries. Spaces are provided for 
recording the size of the trust and income 
yields at inventory and at subsequent re- 
view dates so that the committee may 
follow the progress of the account. A 
graph reveals at a glance the amount in 
value and percentage of each class of in- 
vestment, as well as the apportionment 
of the portfolio between short and long 
term bonds, preferred and common 
stocks. Space for recommendations and 
for recording the subsequent action of 
the Trust Committee is provided. 

In order that the committee may know 
of what securities the portfolio is com- 


From address before 22nd Mid-Winter Trust 
Conference, A. B. A., as part of Symposium on 
Small Trust Departments. 


prised, these are listed on sheets which 
show the division between bonds, pre- 
ferred stocks and equities, the par value 
or number of shares held, and the pres- 
ent market of each security and of the 
various groups. Security ratings are 
also added. 

If there exists an Officers Committee, 
the two sets of sheets are first submitted 
to this committee for its study and re- 
commendation to the Trust Committee. 
In any event, these sets of sheets, pre- 
pared for each account to be reviewed, 
are submitted to the Trust Committee 
several days prior to the meeting. The 
summary form presented may be ampli- 
fied at the meeting by a brief resume of 
the result of investigation regarding any 
of the issues requested. 


Weeding Out 


ETERMINED effort must be made 

to reduce excessive commitments and 
to reduce the number of items through 
elimination of undesirable and unimpor- 
tant holdings in order that the larger 
holdings may receive the study which 
their size and importance merit. If the 
time is deemed unfavorable for the com- 
plete disposal of undesirable holdings, a 
pre-arranged policy of sale of a certain 
percentage of such items at each review 
period, or more often, may be adopted. 
In making replacements or investing idle 
cash we should endeavor to consolidate 
or add to present satisfactory holdings so 
as not to unduly add new items. 


Review by Securities Necessary 


HE Review by Accounts is not wholly 

conclusive. A Review by Securities, 
during the course of which the individual 
securities of the Trust Department are 
periodically considered as to their con- 
tinued merit in the light of shifting busi- 
ness conditions and needs affecting the 
industries represented, irrespective of 
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what accounts holds the same, should be 
developed. In such a review, securities 
are grouped on sheets by class, field of 
investment and by quality. Amounts of 
each security and the market value of 
holdings should be included. Sub-totals 
will indicate the amount invested in each 
group. 

It is astonishing what a Review by Se- 
curities will reveal. We shall doubtless 
discover that in spite of our efforts to re- 
duce the number of items when review- 
ing the individual trust accounts, there 
still remains a list so lengthy as to tax 
the capacity of the Analysis Department 
of much larger institutions, if all are to 
receive proper consideration. On the 
other hand, our study of the list may 
reveal over-concentration of investment 
in certain companies, industries or sec- 
tions of the country. The difficulty of 
disposing of large holdings emphasizes 
in no uncertain manner the advisability 
of restricting commitments in any one 
security, however desirable, to saleable 
proportions. In view of the risk invol- 
ved, large holdings should be of unques- 
tionable quality, and constant vigilance 
must be maintained in order that they 
may be promptly disposed of upon dis- 
covery of any signs of serious deterior- 
ation. 

During the course of the Review by 
Securities, we must study trends—politi- 


cal, social and economic—and their prob- 
able effect on the different fields and on 
the prospects of the companies, the secur- 
ities of which we own, engaged in these 
fields, as well as upon future interest 
rates and security values in general. 

Because of its potential influence on 
our security holdings, our approved list 
should be the subject of frequent scru- 
tiny and review. 


I. B. A. Opposed to Compulsory 
Bidding 


Nearly 83 per cent of the members of the 
Investment Bankers Association of Amer- 
ica are “unqualifiedly” opposed to compul- 
sory competitive bidding for public utility 
securities, it was announced recently by the 
Technical Research Committee of the asso- 
ciation, which has completed a secret ballot 
of its members on the subject. The report, 
issued on the eve of conferences before the 
Securities and Exchange Commission on the 
proposal of its Public Utilities Division that 
certain public utility holding companies and 
their subsidiaries be required to sell their 
securities under compulsory bidding, showed 
that out of 357 replies to a questionnaire on 
the subject, 296, or nearly 83 per cent, were 
opposed to compulsory competitive bidding, 
while 24, or nearly 6% per cent, favored it. 
Noncommittal or qualified replies were re- 
ceived from 37 members, or approximately 
10% per cent. 





a ih” ia ee ee ee a a ee 


(na 


Answers to Some Investment Problems 


N view of present world conditions, 

the course of trust investment policy 
should not be too far varied from tra- 
ditional practices, according to Donald 
C. Miller, vice president, Harris Trust 
& Savings Bank, Chicago, member of 
the question-box panel at the Mid-Win- 
ter Trust Conference this month. Trus- 
tees should adopt a flexible program. 
In the bond account, a defensive posi- 
tion should be taken through a run-off 
of maturities over the next eight or ten 
years; as much of the fund should be 
used in this manner as possible; and 
the process should be a revolving one. 
There is a place for common stocks up 
to 30% of the fund, Mr. Miller asserted. 


In answer to a question as to whether 
trustees should invest in the stocks of 
companies which will presumably bene- 
fit from the defense program, or ad- 
here to investments in corporations 
with an unbroken record of profits al- 
though no defense benefits are likely 
to accrue, Mr. Miller replied that the 
ideal would be to meet both require- 
ments, but ordinarily fiduciaries should 
avoid securities of corporations with 
wide fluctuations in earnings and divi- 
dends. There is no “patriotic” duty to 
purchase government bonds at this 
time, and on the other hand, he said, 
there is no limit to the percentage of 
governments in the portfolio other than 
to avoid the charge of “laziness.” 


Assuming a trust fund of $250,000 in 
cash, for the benefit of a widow with 
two minor children, Mr. Miller said 
that the entire fund should be invested 
immediately, but not necessarily in per- 
manent form. He would purchase some 
common stocks but not up to the full 
quota immediately, despite the need for 
income. Medium and short term bonds 
should be bought so that the trustee 
may switch to stocks later, if advis- 
able. He would not hold cash unin- 
vested for that would constitute a form 
of speculation. Mayo A. Shattuck, Esq., 
fellow member of the panel, stated that 
as a matter of law the trustee should 


not seek safety to such an extent that 
the income beneficiary suffers. Under 
the Massachusetts Rule, a trustee would 
be justified in holding a reasonable 
amount of cash for a reasonable time, 
if he thought present market condi- 
tions unfavorable. 


When it is necessary for an executor 
to sell securities in the estate in order 
to raise cash, the time to sell would 
depend on the nature of the assets, 
the market, and the disposition of the 
estate at the end of the probate period, 
Mr. Miller declared. The executor 
should not take liberties with income. 
He ought to raise some cash promptly 
and set up a program for the entire 
period of probate, thus likely obtaining 
an average market. The program must 
be reviewed frequently, he said, to 
determine whether it had better be 
accelerated. It is usually dangerous 
to slow it down. 


At this point, a show of hands indi- 
cated that approximately twenty insti- 
tutions represented at the session are 
making investments in Federal Savings 
& Loan Associations, while about ten 
are using FHA mortgages. 


In answer to a question as to the 
effect of the removal of tax exemption 
of governments and municipals, Mr. 
Miller stated that developments might 
pass through two stages. First, a firm- 
ing of the market of old issues would 
probably ensue. New issues would 
have to find a level to match the yield 
of the best corporate bonds. More im- 
portance would be attached to quality. 
Second, state and municipal officials 
would gradually lose interest in the 
matter, and the exemption on old issues 
might easily be removed. 


The final question brought the ans- 
wer that a trust institution should never 
purchase its own stock for trust ac- 
counts. It should seek the first appro- 
priate opportunity to dispose of such 
stock originally received, unless, of 
course, it is directed to retain it. 





Where 


OHN Allison Duncan’s very intrigu- 

ing book, “The Strangest Cases on 
Record,” which reached our desk just 
before this issue went to press, tells the 
story of one M. Zalesky of Poland who 
died fifty years ago, leaving property 
valued at about 100,000 rubles. His will, 
enclosed in an envelope, was opened after 
his death. Inside was another envelope, 
“To be opened six weeks after death.” 
When the six weeks were up the second 
envelope was opened and a third one 
was found. On that was written, “To 
be opened one year after death.” At 
the end of the year a fourth was dis- 
covered, and on it was written in a bold 
hand, “To be opened two years later.” 
It wasn’t until 1894 that the actual will 
was opened and read! ... As you read 
this you may be seated at a desk or table 
made by Ira L. Lewis, well known Fram- 
ingham, Mass. furniture manufacturer 
(also vice president of the Framingham 
Trust Company) who appointed the 
Boston Safe Deposit and Trust Company 
co-executor under his will! ... 


United States National Bank of Port- 
land, Ore., has been appointed co-execu- 
tor and co-trustee of one of the largest 
estates ever probated on the Pacific 
coast. No appraisal has yet been filed 
but it is estimated that the estate, that 
of E. S. Collins—lumberman, banker and 
philanthropist—will exceed twelve mill- 
ion dollars. Approximately one-third of 
the estate will be distributed to religious, 
educational and charitable institutions; 
the rest, after bequests to a number of 
old employees, is to the immediate fam- 
ily ... largely in trust. 

* * * 


It pays to lead a dog’s life in New 
Jersey. Especially if you can emulate 
Micky, the nine-year old Spitz who was 
left a $3,000 trust fund by his owner, 
the late Mrs. Amelia Brungers of Jersey 
City. Micky, envy of the Jersey canine 
“fraternity,” is living on the fat of the 
land, but that isn’t going to last. Bar- 
ber Joseph Cavello, entrusted with 
Micky’s welfare under the terms of the 
will, bought Micky a porterhouse steak 
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There’s A Will... 


in honor of the bequest but said that in 
the future “the dog will eat what I eat 
... spaghetti!” 

Dr. Ogden Edwards, retired physician 
and owner of Walnut Hall Farm, world- 
famous breeding farm of trotting 
horses, appointed the Commonwealth 
Trust Company of Pittsburgh, as co- 
executor and sole trustee of an estate 
valued at close to three million dollars. 
Trust officers may soon be expected to get 
“sulky.” Dr. Edwards, who was prom- 
inent as a pediatrician and as acting 
dean of the School of Medicine at the 
University of Pittsburgh from 1917 to 
1919, was a director of the trust com- 


pany. 


* * * 


A will recently filed for probate in 
Memphis, Tenn., left half a house to one 
set of heirs and the other half to an- 
other. The will stipulated that the heirs 
shall share the stairway and the main 
entrance ... More than three thousand 
miles away another will was being offer- 
ed for probate, . . . and the principals 
involved were world-famous. It was the 
will of the late Mrs. Patrick Campbell, 
world-famous dramatic actress who died 
recently in London. One of the provi- 
sions of the will stipulated that love let- 
ters written to her by George Bernard 
Shaw were to be published in book form 
after her death. That provision got a 
rise out of even the usually imperturbable 
Mr. Shaw, who objected strenuously— 
asked to have publication withheld until 
“these gray hairs shall be no more,” or 
words to that effect .. . In that connec- 
tion Lowell Thomas recently described 
one of the letters written by Mr. Shaw 
to Mrs. Campbell. As nearly as we can 
remember the text it read in typical 
Shavian fashion: “My Dear, It has been 
many years since I’ve last seen you. I 
hope you are no longer as beautiful as 
before . . . for then any fool could love 
you.” 

* * * 


The will of Stephen Birch, founder and 
chairman of the board of the Kennecott 





Copper Company, largest copper produc- 
ing firm in America, was recently admit- 
ted to probate in Hackensack, New Jer- 
sey. The Bankers Trust Company of 
New York was named co-executor and 
co-trustee under Mr. Birch’s will, in 
which he bequeathed the income from 
half the residuary estate to each of his 
two children. To a sister he left $10,- 
000 and the income from a $60,000 trust 
fund; another received $10,000 and the 
income from a $100,000 trust fund. The 
will also provides that if the son and 
daughter die without issue, the sisters 
are to receive $250,000 each from the 
residuary estate, the remainder to be 
used for the establishment of the Ste- 
phen and Mary Birch Foundation, the 
purpose of which was not explained in 
the will. 


Fidelity Union Trust Company of 
Newark, N. J., was named executor and 
trustee under the interesting will of 
Charles Stopper, prominent Newark in- 
terior decorator, who sets an example 
to employers. Mr. Stopper, who was in- 
terested in the activities of young people 
and who contributed financially to the 
education of a number of them, left to 
an employee, Harry Sauter, subject to 
certain provisions, all his shares of stock 
in the business. 

... The Daniel Dodge will was in the 
news again a few weeks ago. Mrs. 
Annie Laurine Dodge, a former telephone 
operator got the right number and mar- 
ried the heir to the Dodge fortune two 
weeks before his accidental death, recent- 
ly remarried. It will be recalled that Mr. 
Dodge bequeathed to his widow the Man- 
itoulin Island lodge (at which he was 
fatally wounded by the explosion of some 
dynamite) and $250,000 in cash, noting 
a prenuptial agreement to that effect. 
In accordance with Michigan statutes, 
Mrs. Dodge sought to receive a one- 
fourth share of her husband’s estate. 
A settlement approved by the court 
awarded her $2,500,000. The rest of the 
estate, estimated at a mere $11,000,000, 
went to Mr. Dodge’s mother and three 
sisters ... 


* * * 


John C. Jay, manufacturer of the old 
Maxwell motor car and president of the 
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Fifth Avenue Bank of New York only 
since Jan. 10, 1940, but a member of its 
board of directors for many years, died 
recently and appointed his son-in-law, 
Rev. W. Dudley F. Hughes, as executor 
of his will . . . Harry P. Weber’s will 
disposes of an estate estimated at $250,- 
000, a large portion of which will be 
distributed to charities in Chicago. Mr. 
Weber, prominent Chicago attorney, 
therein directs establishment of three 
trust funds of $30,000 each, with the 
First National Bank of Chicago as trus- 
tee, as well as executor. One of the 
trusts is for the education and benefit 
of two goddaughters; the others provide 
life estates for two faithful employees. 

An epoch-making warning was recent- 
ly voiced to the propertied males of 
America by Federal Judge Grover M. 
Moscowitz, after having sentenced Jos- 
eph G. Gottman, professionally referred 
to as a gigolo, to whom Mary Schweinert 
had given $30,000. In an attempt to 
recover the money, Mrs. Schweinert 
brought suit against Gottman and lost. 
He, however, was sentenced for con- 
tempt. Gottman, who admitted he has- 
n’t worked for the last ten years because 
of the “kindness” and “sponsorship” of 
Mrs. Schweinert, was referred to by 
Judge Moscowitz as a criminal. “I sup- 
pose,” said the jurist, “that because of 
the difference in age she was flattered by 
the presence of this man. Some folks, 
even if they are older, become foolish and 
now you can understand why husbands 
do not leave all of their property to their 
wives. If this woman had a million doll- 
ars she would have given it to this man.” 
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Personnel Changes in Trust Institutions 


ALABAMA 


Mobile—ROBERT E. MACON has re- 
signed his post as manager of the Newark, 
N. Y., branch of the Lincoln Alliance Bank 
and Trust Company of Rochester, N. Y., to 
take charge of the business development 
department of the First National Bank. Mr. 
Macon organized a similar department for 
the Lincoln Alliance Bank in 1928. 


ARKANSAS 


El Dorado—H. C. McKINNEY, JR., as- 
sistant trust officer, has taken over the 
additional duties of cashier of the First 
National Bank. 

Helena—Mrs. E. S. READY has been 
made president of the Guaranty Loan and 
Trust Company. 


CALIFORNIA 


San Francisco—L. MARIO GIANNINI, 
president of the Bank of America National 
Trust and Savings Association, was also 
elected chairman of the general executive 
committee, a post formerly held by A. P. 
Giannini, who continues as chairman of the 
board. 


CONNECTICUT 


Greenwich—CARLETON L. MARSH, a 
member of the Connecticut and New York 
Bars and recently trust officer of the Chem- 
ical Bank and Trust Company, New York 
City, has opened a law office, under the 
firm name of Marsh and Garrison, in the 
First National Bank Building. Particular 
attention will be given to estate and trust 
planning. 

Hartford—ELTON E. CLARK was re- 
cently advanced from assistant vice presi- 
dent and trust officer to vice president and 
trust officer of the Hartford-Connecticut 
Trust Company. He will serve as manager 
of the Middletown and East Hampton 
branches. 

Middletown—THOMAS M. RUSSELL, 
JR., was recently elected president of the 
Middletown Trust Company to succeed Ed- 
ward F. Slavin, resigned. 

New Haven—GOURDIN Y. GAILLARD 
was recently elevated from president to 
chairman of the New Haven Bank National 
Banking Association. He is succeeded as 
president by ABBOTT H. DAVIS, former 
vice president. 
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DISTRICT OF COLUMBIA 


Washington—T. STANLEY HOLLAND, 
trust officer of the American Security and 
Trust Company, was elected also vice pres- 
ident. FREDERICK P. H. SIDDONS, sec- 
retary, was chosen also vice president. Mr. 
Siddons is a past president and Mr. Holland 
present vice president of the District of 
Columbia Bankers Association. 


Washington—J. FONTAINE HALL was 
promoted from assistant trust officer to 
trust officer of the National Savings and 
Trust Company. NELSON J. FOSTER, 
who has been in charge of the investment 
research department and will continue in 
that capacity, was appointed assistant secre- 
tary. 


FLORIDA 


Daytona Beach—CHARLES B. WYNNE 
was elevated to president of the First At- 
lantic National Bank to succeed Richard E. 
Niven, Sr., who resigned after 61 years of 
service in the banking business) EMORY 
THAMES was advanced from vice presi- 
dent to executive vice president. 


Jacksonville—-WILSON 0O. BOOZER, 
formerly vice president and trust officer of 
the Atlantic National Bank, recently became 
chairman of the First National Bank of 
Gainesville, succeeding LEE GRAHAM 
who was named chairman. 

Tampa—JOHN W. BRYAN was pro- 
moted from assistant trust officer to vice 
president and trust officer of the Exchange 
National Bank. He succeeds George B. 
Howell, on leave of absence to serve as 
president of the Tampa Shipbuilding Com- 
pany. Mr. Bryan is a member of the trust 
committee of the Florida Bankers Associa- 
tion. 

Winter Haven—B. L. ANDERSON, vice 
president and trust officer of the Exchange 
National Bank, was elected also a director. 


GEORGIA 


Savannah—E. A. PERKINS, trust offi- 
cer, has been appointed manager of the for- 
eign department of the Savannah Bank and 
Trust Company. 


ILLINOIS 


Chicago—WILLIAM S. McCLANAHAN 
was recently appointed assistant trust offi- 
cer of the Live Stock National Bank. 





INDIANA 


Fort Wayne—FRED S. HUNTING was 
elevated from president to chairman of the 
Fort Wayne National Bank. He was suc- 
ceeded as president by WENDELL C. LAY- 
COCK, who has been executive vice presi- 
dent since he first joined the bank in 1938. 

Valparaiso—PAUL R. NUPPNALU, cash- 
ier and trust officer of the First State Bank, 
succeeds the late Bruce B. Loring as presi- 
dent of that bank. 


IOWA 


Keokuk—W. A. LOGAN was elevated 
from executive vice president to president 
of the State Central Savings Bank, succeed- 
ing the late H. W. HUISKAMP. 


KENTUCKY 


Hopkinsville—-PHIL E. CHAPPELL, 
formerly cashier, has been named president 
of the Planters Bank and Trust Company, 
succeeding the late A. H. Eckles. 


LOUISIANA 


Ruston—JOHN P. GRAHAM, cashier 


and trust officer of the Ruston Bank and 
Trust Company, has been advanced to vice 


president. 
MAINE 


Portland—DURA S. BRADFORD was re- 
cently promoted from assistant trust offi- 
cer to trust officer of the First Portland 
National Bank, succeeding FRANCIS W. 
DANA, retired after 47 years of investment 
banking, industrial business and trust es- 
tate work. PRESTON L. LEGGE was 
named assistant trust officer. 


MASSACHUSETTS 


Boston—The Old Colony Trust Company 
recently announced the promotion of AR- 
THUR L. COBURN, JR., and CHARLES 
WESTON to the posts of vice presidents in 
the trust department. RONALD D. BIRCH, 
WARWICK V. HARRIS, C. FAULKNER 
KENDALL, T. LEWIS, H. KENNEDY, 
RALPH E. ROACH, HERBERT J. SMITH 
and JOHN D. TRENHOLM were chosen 
trust officers. 


Boston—CHESTER T. MORRISON was 
elected assistant trust officer, and RAY- 
MOND H. CHOATE assistant treasurer of 
the State Street Trust Company. 

Worcester — RODNEY WASHBURN 
was recently elevated from vice president 
and cashier of the Mechanics National Bank 
to president, succeeding his father, Freder- 


TRUSTS and ESTATES—February 1941 


ick B. Washburn, retired. FRANCIS H. 
DEWEY, JR., heretofore legal advisor to 
the bank, was elected chairman of the 
board. JOSEPH G. BYRAM was advanced 
from assistant trust officer to trust officer. 


MICHIGAN 


Ann Arbor—EARL H. CRESS has been 
elected president of the Ann Arbor Trust 
Company. Mr. Cress has been executive 
vice president since 1929. He succeeds Pro- 
fessor LEWIS M. GRAM, elevated to chair- 
man of the board. 


MISSOURI 


St. Louisa—JOHN A. NORDMAN was 
recently elevated from assistant secretary 
to assistant vice president of the St. Louis 
Union Trust Company. 


MONTANA 


Helena—FRED KEINECKE, former vice 
president, has been elected president of the 
First National Bank and Trust Company, 
succeeding T. O. HAMMOND, president and 
trust officer, who becomes chairman of the 
board. WALTER BRUTSCH, assistant 
trust officer, was elected vice president. 


NEW JERSEY 


Newark—HAROLD C. HINES was re- 
cently promoted from assistant secretary 
and assistant trust officer to trust officer of 
the United States Trust Company, succeed- 
ing in the latter position HUGH B. REED, 
vice president. 


NEW YORK 


Albany—ALONZO P. ADAMS has re- 
signed as president of the First Trust Com- 
pany. 

Albany—WILLIAM L. GILLESPIE, 
president of the National Commercial Bank 
and Trust Company, has become chairman 
of the board. HERBERT J. KNEIP was 
advanced to the presidency. Other promo- 
tions were: EVERETT W. WYATT, from 
chief clerk in the trust department to as- 
sistant trust officer, and W. LENNOX 
ROBINSON from clerk to chief clerk in 
the trust department. 

Camden—JAMES G. DORRANCE was 
recently promoted to vice president, cashier 
and trust officer of the First National Bank 
and Trust Company. 

New York—Bankers Trust Company re- 
cently announced the promotion of P. G. 
GATES, formerly assistant trust officer, to 
trust officer. 





New York—The election of JOHN H. 
DOWNEY to the presidency of the Fifth 
Avenue Bank was recently announced. Mr. 
Downey, who succeeds the late John C. Jay, 
was a vice president and director of the 
Bankers Trust Company of New York. Mr. 
Downey was at one time a director of the 
Fifth Avenue Bank. 


New York—GEORGE A. JACOBY, as- 
sistant vice president in the trust depart- 
ment of the Irving Trust Company, has left 
to work in the personnel department of 
General Motors Corp. in Detroit. 


New York—EDWARD J. McEVOY has 
been appointed assistant trust officer of the 
Lawyers Trust Company. 


Rochester—EDWARD HARRIS, II, was 
promoted from secretary to vice president 
of the Rochester Trust and Safe Deposit 
Company. He joined the bank as assistant 
trust officer in 1932 and was advanced to 
assistant to the president and manager of 
the securities department in 1938. Last 
April he was elected secretary. 


Rochester—NELSON E. LENGEMAN 
was elevated from vice president and trust 
officer to executive vice president of the 
Union Trust Company. Mr. Lengeman, 
who will continue to serve as trust officer, 
has been with the bank since 1914. 


Saratoga Springs—Dr. FREDERICK J. 
RESSEGUIE was recently appointed presi- 
dent of the Saratoga National Bank to suc- 
ceed Louis W. Noland. 


Troy—DAVID B. PLUM was elevated 
from vice president to president of the Troy 
Trust Company, succeeding HAROLD K. 
DOWNING who becomes chairman. Mr. 
Plum is publisher of the Record Newspa- 
pers and president of the Troy Record Com- 
pany. 


NORTH CAROLINA 


Wilmington—J. G. THORNTON was ele- 
vated from vice president to president of 
the Wilmington Savings and Trust Com- 
pany. He succeeds C. E. Taylor, resigned. 
RICHARD S. ROGERS, trust officer, was 
elected also a vice president. 


OHIO 


Cincinnati—EDGAR C. WOHLWEN- 
DER, who has been connected with the trust 
department of the First National Bank of 
Cincinnati for the past ten years, was re- 
cently appointed assistant trust officer. 

Toledo—H. C. RORICK is the new chair- 
man of the board of the Spitzer-Rorick 
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Trust and Savings Bank. His son, MAR- 
VIN H. RORICK, succeeds him as presi- 
dent. CEILAN H. RORICK was named 
vice president and will continue as secre- 
tary and trust officer. 

ToledoO—STEPHEN J. BALOG and 
JAMES P. SCHRIDER were advanced 
from assistant trust officers to vice presi- 
dents of the Toledo Trust Company. 


PENNSYLVANIA 


Harrisburg—PAUL L. ELLENBERGER, 
trust officer of the Capital Bank and Trust 
Company, was recently designated also vice 
president and director to fill the vacancy 
caused by the death of Andrew S. Patter- 
son, vice president and treasurer. PAUL 
N. DIFFENBACH, assistant trust officer, 
was placed in charge of the mortgage and 
real estate division of the trust department. 


Lebanon—G. DAWSON COLEMAN was 
elevated from president to chairman of the 
First National Bank. DAVID J. LEO- 
POLD, vice president and trust officer, suc- 
ceeds Mr. Coleman as president and re- 
tains the title of trust officer. 


Montrose—Directors of the First and 
Farmers National Bank and Trust Company 
have elected M. H. BAKER president and 
trust officer ot succeed Samuel Dessauer, 
retired. 


Philadelphia—PAUL THOMPSON, presi- 
dent of the Corn Exchange National Bank 
& Trust Co. since 1932, has been elevated 
to chairman of the board. DAVID EVANS 


THOMAS H. BEACOM, JR. 
Recently promoted to vice president 
in Trust Department of The First 

National Bank of Chicago. 
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WILLIAMS succeeds Mr. 
president. 


Philadelphia—MILES S. ALTEMOSE 
was advanced from assistant secretary to 
vice president in charge of the corporate 
trust department of the Fidelity-Philadel- 
phia Trust Company. WILLIAM H. ROB- 
ERTS, JR., OTTO P. MANN and PAUL 
C. WAGNER, formerly trust officers, were 
elected vice presidents. PAUL J. HESS 
and HENRY D. M. SHERRERD were pro- 
moted from assistant trust officers to trust 
officers; MAURICE GRIEST to real estate 
officer. STANLEY W. COUSLEY, vice 
president in charge of the trust department, 
was elected a member of the board of di- 
rectors, 


Pittsburgh—JAMES C. CHAPLIN, or- 
ganizer of the Colonial Trust Company in 
1901 and its president for many years, was 
elected chairman. CHARLES A. McCLIN- 
TOCK was elevated from vice president to 
president, and ARTHUR R. ATWOOD from 
vice president to executive vice president. 


Wilkes-Barre—SAMUEL McCRACKEN 
was elevated from vice president to presi- 
dent of the Miners National Bank to suc- 
ceed the late C. W. LAYCOCK. 


Thompson as 


TENNESSEE 


Gallatin—WILLIAM YOUNG ALLEN, 
who died recently, has been succeeded as 
president of the First and Peoples National 
Bank by W. H. HITCHCOCK, formerly 
cashier. 


TEXAS 


Galveston—NEAL BUTLER recently 
succeeded Irwin M. Herz as trust officer of 
the City National Bank. 

Houston—J. S. WHITWORTH, formerly 
trust officer of the Guardian Trust Com- 
pany, was recently elected vice president 
and trust officer. W. P. MACHEMEHL is 
now assistant trust officer. 

Houston—W. CARTER GRINSTEAD 
has been named trust officer of the National 
Bank of Commerce. He fills the vacancy 
left by Major Gainer B. Jones, who is now 
serving with the Texas National Guard. C. 
L. WHITNEY has been appointed assistant 
trust officer. 

Houston—GEORGE M. IRVING, trust 
officer of the Second National Bank, has 
recently been elected a director and vice 
president of that institution. 

San Antonio—J. K. BERETTA was re- 
cently elevated from president to executive 
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chairman of the National Bank of Com- 
merce. He is succeeded by ROBERT D. 
BARCLAY, former senior vice president. 
S. A. CHAPMAN was promoted from as- 
sistant cashier and trust officer to vice pres- 
ident. 

Tyler—Directors of the Tyler State Bank 
and Trust Company have elected W. A. 
POUNDS as president of the institution. 
Mr. Pounds had been executive vice presi- 
dent and trust officer. A. J. COPELLAR, 
former vice president and cashier, was ele- 
vated to vice president and trust officer. 


UTAH 


Salt Lake City—W. W. ROMNEY, man- 
ager of the investment department of the 
Continental National Bank, was recently 
elected vice president and director of that 
institution. 


VIRGINIA 


Richmond—R. WINFRED NUCKOLS 
and JOSEPH M. WHARTON were recent- 
ly named assistant cashiers of the First and 
Merchants National Bank. Both men are 
past presidents of the local chapter of the 
a om 


WASHINGTON 


Seattle-CHARLES H. OLSWANG and 
H. A. HENDRICKS were promoted from 
assistant trust officers to trust officers, and 
L. W. GRAVES to assistant trust officer of 
the National Bank of Commerce. 


WEST VIRGINIA 
Clarksburg—Directors of the Empire 


National Bank have elected C. B. HIGH- 
LAND president. 


CANADA 


Toronto—W. L. KNOWLTON, B.A., has 
received the appointment of manager of the 
Ontario branch of the Canada Permanent 
Trust Company. He has been senior es- 
tates officer. 


ee 


Trust Institution Briefs 


Pensacola, Fla.—The Federal Reserve 
Board has announced the granting of trust 
powers to the American National Bank. 

Shreveport, La—On January 31 the 
Shreveport Times ran a special pictorial 
supplement in which the formal opening of 
the Commercial National Bank’s new 17- 
story skyscraper home was commemorated. 





New York, N. Y.—The Chemical Bank 
and Trust Company is planning to move its 
Fifth Avenue and Fifty-fourth Street 


branch into the bank’s new two-story build- 
ing, adjoining Rockefeller Plaza, about June 


New York, N. Y.—Artemus L. Gates, 
president of the New York Trust Company, 
announced recently that on May 1 the Fifth 
Avenue branch of the bank at Fifty-sev- 
enth Street, along with the Safe Deposit 
Company of the New York Trust Company, 
would be removed to Rockefeller Plaza. 


Portland, Ore-——February 9th marked the 
fiftieth anniversary of the United States 
National Bank. Capital funds in the half- 
century have grown from $250,000 to over 
eleven million dollars. The bank is the 
largest in the State and ranks 49th in size 
among the banks of the United States. 


Philadelphia, Pa.—Effective February 4, 
the name of the Mitten Bank and Trust 
Company was changed to Mid-City Bank 
and Trust Company. 

Toronto, Canada—J. M. Macdonnell, 
president and general manager of the Na- 
tional Trust Company, has been named to 
head a committee of the Department of 
National Defense, appointed by government 
order-in-council, to make recommendations 
concerning profits from canteens and other 
auxiliary services. The committee will 
recommend the division of such funds among 
the three arms of the service and their in- 
vestment, regulation and control by trus- 
teeship. 
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Parsons Head of New York F. A. A. 


Dudley L. Parsons, manager of the pub- 
lic relations department of the New York 
Trust Com- 
pany, was re- 
cently elected 
president of 
the New York 
Financial Ad- 
vertisers As- 
sociation. Mr. 
Parsons, who 
is also editor 
of The IN- 
DEX, the 
bank’s quar- 
terly publica- 
tion, succeeds 
Joseph Bame 
of the Com- 
mercial Na- 
tional Bank and Trust Company. 


DUDLEY L. PARSONS 


In Memoriam 


John C. Jay 


John Clarkson Jay, age 61, president of 
the Fifth Avenue Bank of New York, died 
recently of coronary thrombosis. Mr. Jay, a 
direct descendant of John Jay, first Chief 
Justice of the United States Supreme Court, 
was made president of the bank on Jan. 10, 
1940, after having served on its board of 
directors for several years. Before he en- 
tered the banking business Mr. Jay was 
chairman of the board of the old Maxwell 
Motor Company and later president of the 
Pierce-Arrow Motor Car Company of Buf- 
falo. 


Emile Kellogg Boisot 


Emile Kellogg Boisot, who retired from 
the presidency of the First Trust and Sav- 
ings Bank of Chicago, now the First Na- 
tional Bank, in 1919, died recently at his 
home in Pasadena, California, following a ° 
brief illness. Mr. Boisot joined the staff 
of the First National Bank of Chicago in 
1878, and went to the First Trust and Sav- 
ings Bank as vice president and manager 
when that bank was organized in 1903. He 
assumed the presidency in 1916. 


Frederick F. Blossom 


Frederick F. Blossom, president of the 
Central National Bank and Trust Company 
of Peoria, IIll., died recently at the age of 
76. He had been connected during his en- 
tire career with the fifty-seven-year-old fi- 
nancial institution, of which his father, 
Freeman Blossom, was one of the founders. 
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National City Bank Economist 
Retires 


George E. Roberts, editor of the Monthly 
Business Review of the National City Bank 
of New York since 1914, has retired at the 
age of 83 from active duty with the bank. 
He was a Director of the United States 
Mint, having been appointed by President 
William McKinley in 1898. He was sub- 
sequently reappointed by President Theo- 
dore Roosevelt. In 1907 he resigned to be- 
come president of the Commercial National 
Bank of Chicago. In 1914 he joined the 
National City as assistant to the president, 
Frank Vanderlip. Both of Mr. Robert’s 
sons are with the bank. George Bassett 
Roberts is a vice president and succeeds 
his father as editor of the Bulletin, and H. 
Allison Roberts is manager of the bank’s 
Varick Street branch. 
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New Books 


Elections Against Wills 


GLENN C. BEECHLER, of the New York Bar. 
Matthew Bender & Co., Albany. 


This is a book sorely needed by New York 
practitioners. It deals with the right of 
a spouse to elect, under Section 18 of the 
Decedent Estate Law, to take his or her 
statutory share in the face of different pro- 
visions in the decedent’s will. The Section 
is so comprehensive that it affects many 
inter vivos dealings on the part of mar- 
ried persons, as between themselves and 
with strangers. 

It is impossible within the space allotted 
here to do justice to this work. Particul- 
arly worthy of note are the chapters on The 
Limited Election and the Survivor’s Trust, 
Source of the “Intestate Share,” Waiver and 
Bar of Election, and Procedure and Juris- 
diction. Attorneys should be especially in- 
terested in the final chapter on Ante-Mor- 
tem Transfers, covering the troublesome 
problems raised by inter vivos trusts, il- 
lusory transfers, and Totten trusts. 

Valuable features at the end of the vol- 
ume include some 80 pages of forms for 
use under Section 18, and 60 pages of New 
York Law Journal decisions construing the 
Section, and not otherwise reported. 


—_———_9—__. 
Federal Procedural Forms 


ALEXANDER HOLTZOFF, spec. asst. to At- 

torney General, and ALLEN R. COZIER, spec. 

atty., Dept. of Justice. The Bobbs-Merrill Co., 

Indianapolis. $15. 

Ever since the new rules of Federal pro- 
cedure went into effect in September 1938, 
there has been a demand by lawyers for a 
book of this kind. Containing over one 
thousand forms covering every step in the 
course of an action, this volume has behind 
it the authoritativeness and reliability which 
the authors’ experience and association com- 
mand. Third-party practice, pre-trial pro- 
cedure, deposition, discovery, contempt pro- 
ceedings, and bankruptcy are among sub- 
jects whose forms have been given special 
consideration. Notes and annotations in- 
crease the helpfulness of the forms. 

This is a must book for the library of any 
lawyer at all engaged in Federal practice, 
and in those States where rules have been 
adopted conforming to the Federal practice, 
the work will be valuable many times over. 


The Yearbook of Philanthropy 


JOHN PRICE JONES. The Inter-River Press. 
104 pp. $2.50. 


Despite the fact that philanthropy is the 
fourth largest business in the United States, 
with assets of more than twenty billion dol- 
lars and an annual income of hundreds of 
millions, too little is known about it. John 
Price Jones, an outstanding authority in 
the field of philanthropic financing, has set 
forth the story of American philanthropy 
in “The Yearbook of Philanthropy 1940.” 
In its initial year, the publication presents 
the most complete and varied picture of 
American giving since 1920 that has thus 
far been available. 

The book is replete with statistics of gifts 
and bequests made to various public insti- 
tutions—universities and colleges, commun- 
ity chests, hospitals, museums and family 
welfare agencies, and contains a thorough 
analysis of the official record of contribu- 
tions—by all taxpayers and by individuals 
of 48 states—as collected by the Bureau of 
Statistics of the United States Treasury, 
presenting a complete and unique picture 
of the course of giving through prosperity 
and depression years. 


ee 


The Bankers Be Damned 


U. V. WILCOX. (D. Ryerson, Inc., New York.) 
163 pages. $2.00. 


The present reviewer has read Mr. Wil- 
cox’s somewhat impassioned emulsion of 
recent bank-regulation history and polemics 
with a corresponding mixture of sympathy 
and regret—sympathy for the writer’s ob- 
vious zeal and sincerity; regret that, not 
entirely through his own fault, there seems 
so little likelihood of its having much effect 
on the evils (granting for the moment that 
they are as unmixed as he believes) he at- 
tacks. 

The book tells Mr. Wilcox’s version of the 
New Deal’s treatment of bankers and finan- 
cial markets. It is informal, gossipy, but 
too often waspish in tone. As, for example, 
in its comment “While other Roosevelt Ad- 
ministration agencies of the Government 
have mellowed over the years, the Securities 
and Exchange Commission has continued 
on its stormy way, determined to rule.” We 
wonder if many really enlightened invest- 
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ment bankers would agree with, or will even 
like, this sort of thing. 


To speak plainly, zeal and sincerity are 
not enough. There must also be at least 
some appearance of reasonableness, of fair- 
ness and temperate judgment. Mr. Wilcox, 
even when he is right, is so headlong a 
partisan; so completely blind, apparently, 
to the degree to which the bankers them- 
selves brought their admittedly unpleasant 
fate upon their own heads . . . that he de- 
stroys his own chances for persuading any- 
body except those already persuaded. His 
book will probably make pleasant reading 
for the die-hard minority to whom the 
whole New Deal, root and branch, is ana- 
thema; but to those who are not unaware 
that there were (and still are!) sins that 
ery aloud for correction, however ill-ad- 
vised have been many of the New Deal’s 
corrective efforts, the reaction is more 
likely to be: “If tirades like this are all 
that can be produced in the bankers’ be- 
half, maybe the New Deal isn’t so bad after 
all.” To be more royalist than the King 
isn’t helpful. 


The deepest regret among those of us 
who believe, as strongly and sincerely as 
Mr. Wilcox, that many of this Administra- 
tion’s banking, fiscal and regulatory policies 
are dangerously unsound, is for a lost op- 
portunity. There is still great need for a 
real and constructive analysis of American 
banking problems. 
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Bureaucracy and Trusteeship in Large 
Corporations 


MARSHALL E. DIMOCK and HOWARD K. 
HYDE. Monograph No. 11, Temporary National 
Economie Committee. Government Printing Of- 
fice, Washington, D. C. 144 pp. 


There is a good deal to be said for hon- 
est partisanship . . . even when it suc- 
ceeds in getting itself adopted and spon- 
sored by an arm of the Government. The 
authors of this painstaking and (so far 
as hurried checking reveals) remarkably 
accurate monograph upon the ways of 
Big Business Management make no at- 
tempt to disguise their point of view; and 
it is one more critical than friendly to the 
institution they analyze. They betray the 
common New Deal failing of a greater 
faith in the healing and corrective pow- 
ers of government, qua government, than 
most workers in the business vineyard 
would consider justified by events to date; 
but they are none the less fair-minded 
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and at times strikingly objective in their 
observations. 

The result is a piece of work well 
worth an equally fair-minded examination 
by those on the opopsite side of the great 
American argument. At least two sec- 
tions, indeed—Part II, “Causes and Mani- 
festations of Bureaucracy,” and Part III, 
“Managerial Correctives of Bureaucracy,” 
—could well be used to advantage as part 
of a course in modern business manage- 
ment. The second of these, in particular, 
contains ideas and suggestions that more 
than one virulent critic of the New Deal 
might well adopt in his own organization. 
“The beam in thine own eye” may still 
call for consideration. 


Floyd Gibbons, foreign correspondent and 
radio news commentator, who appointed the 
Chemical Bank & Trust Company of New 
York executor under his will, left a net es- 
tate of $236,000 when he died on Sept, 24, 
1939, according to the estate tax appraisal 
papers filed recently. Of the total, $187,- 
269 was in twenty bank accounts through- 
out the world. 





Liability for Misdeeds of Co-Trustee and Agents 


Division of Duties Urged in Instrument 


MAYO A. SHATTUCK 
Haussermann, Davison & Shattuck, Boston 


NSTRUMENTS don’t usually differ- 

entiate between the duties of co- 
trustees (although there is nothing in 
the law which says that they shouldn’t). 
Trusts do contain a clause that each trus- 
tee is to be liable only for his own wil- 
ful neglect and default; a clause whose 
judicial interpretation ranges, under 
given sets of circumstances, all the way 
from no liability upon the co-trustee to 
full liability upon him for everything 
that the managing trustee does or fails 
to do. We should draft our instruments 
with a particular eye to divisions of lia- 
bilities and responsibilities; compensa- 
tions are divided and we all know that 
duties are divided in fact. 

How far does the law sanction this 
division of duties? The Massachusetts 
court has many times said that “a trus- 
tee is not responsible for the acts or 
misconduct of a co-trustee in which he 
has not joined, or to which he does not 
consent, or has not aided or made pos- 
sible by his neglect.” (Ashley v. Wink- 
ley (1911) 209 Mass. 509, 528.) This 
comfortable sounding rule is almost a 
universal lodestone but, what is the 
meaning of the phrase “made possible 
by his neglect’? These situations in 
practice range all the way from a situ- 
ation where one trustee merely passively 
allows his co-trustee to keep sole cus- 
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tody, to a case where he sees something 
going wrong and lets it continue going 
wrong.* 

[Mr. Shattuck then quoted from the 
English case of Rodbard v. Cooke, 36 L. 
T. N.S. 504, 505, and the Tennessee case 
of Deaderick v. Cantrell, 10 Yerger 263, 
272.] 


There are very few decisions of courts 
of last resort in which a trustee has been 
surcharged solely because he passively 
allowed his co-trustee to have sole cus- 
tody of the trust portfolio. But there 
are dangerous cases in many states, that 
the line between mere custody and man- 
agement is pretty thin, and the trouble 
is that the decisions of appellate courts 
are not as important in trust adminis- 
tration as those of first resort. More- 
over, I have been impressed by the great 
number of situations, even in courts of 
last resort, where the surcharge has been 
arrived at not because of any one single 
breach of duty, but because of just a 
little mingling, just a little negligence, 
just a dash of carelessness about account- 
ing, and just a degree of delegation— 
there finally emerges a general mosaic 
of culpability and somehow the language 
of the decisions of the high court always 
seems to justify a surcharge by the 
lower court. 


*See article by Professor Bogert, 34 Harv. L. R. 
483, which discusses the problem of delegation be- 
tween co-trustees. 
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Passive Participation Dangerous 


In Ashley v. Winkley, supra, [the 
court said]: 


“The defendant was required to inform 
himself of the various business transac- 
tions involved in the execution of the 
trust. He could not properly discharge 
his duty by surrendering the substantial 
or entire control to Winkley, or delegate 
his authority to him .. ., or be indiffer- 
ent, when the course of affairs was dis- 
tinctly disadvantageous to the beneficia- 
ries whose interests he had been selected 
to protect.” 


This language, together with a similar 
warning from Hayes v. Hall, 188 Mass. 
510, has given Massachusetts lawyers, 
and probably should give us all, some- 
thing to think about. 

These cases do not deal with active 
participation in a breach of trust. They 
really involve an omission to supervise 
the acts of the co-trustee. A failure to 
prosecute a co-trustee for breach of trust 
was held as long ago as 1878 (Abbott v. 
Fisher, 124 Mass. 414) to be in itself 
a breach of trust. What the Massachu- 
setts court, or any other court, will do 
in some future case where a trustee, es- 
pecially if he is a lawyer, allows his co- 
trustee, acting by himself, to sell trust 
securities or to buy them, with resulting 
loss to the estate, I wouldn’t dare to 
prophesy. All we can say is that it is 
dangerous business for one co-trustee to 
fall into the habit of leaving the trust 
business to the other. 


Needless to say, we should all take 
care to minimize these risks. The trus- 
tee is told not to leave negotiable secur- 
ities in the sole custody of his co-trustee. 
(Adam’s Estate, 221 Pa. 77.); not to 
divide up the trust portfolio and let one 
man handle part of it as he likes, while 
the other handles the rest. (Ralston v. 
Easter, 43 App. D.C. 513.); not to let 
the trustee who lives nearest New York 
handle the New York real estate by him- 
self, while the Albany man takes care of 
what is in Albany. (Bermingham v. 
Wilcox, 120 Calif. 467.) ; not to give the 
real estate to one fellow and the personal 
property to the other (Caldwell v. Gra- 
ham, 115 Md. 122.) ; not to make the un- 
pardonable error of attempting to depu- 
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tize his co-trustee by power of attorney. 
(Bohlen’s Estate, 75 Pa. 304.) ; and, not 
to write letters which indicate that while 
he is away in July he is relying upon 
the co-trustee to carry on “as usual.” 


Making Instrument Conform to Practice 


Corporate fiduciaries ordinarily ex- 
pect to take sole custody of the trust 
property, and they commonly issue checks 
signed only by themselves in payment 
of trust bills and in distributing trust 
funds. This habit may become a custom 
and the custom may eventually prove a 
justification at law, but I know of no 
case which clearly justifies the practice, 
and I don’t know just what would happen 
if anything were to go wrong. Certain- 
ly the instrument ought to provide for 
it, if it is to be done. 

As between individual co-trustees, 
however, this manner of doing things 
should not be tolerated, unless, of course, 
the instrument permits it to be done, 
and, in my experience, this sort of pro- 
vision is rare. Indeed, I doubt the wis- 
dom of an indiscriminate use of lang- 
uage permitting a division of responsi- 
bility. Wherever the corporate fiduciary 
is concerned, a clause should be inserted 
holding the individual trustee harmless 
for allowing the corporate trustee to 
have sole custody of the trust portfolio. 
This language may be expanded to cover 
what we all know is going on in practice 
just as far as the client wishes to go. 


Investment Counsel and Responsibility 


The line is not bright between those 
things which it is permissible to dele- 
gate and those which it is not. What 
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about the matter of employing invest- 
ment counsel? If you can hire a lawyer, 
or a broker, or an engineer, or a banker, 
or an architect, can’t you buy the ser- 
vices of an investment counsellor and 
pay for them out of the trust estate and 
be protected if you rely on his advice? 
You aren’t going to be held liable if your 
agent makes off with the funds which 
you left with him for a special purpose. 
(Dodge v. Stickney, 62 N.H. 330.), or 
if your attorney looks up a title and fails 
to find a defect. (Underhill, Trusts and 
Trustees, Amer. Ed. Wislizenus, p. 300. 
s.8.) But you are going to be liable if 
you put money into the hands of an attor- 
ney to invest (Abrams v. United States 
Fidelity and Guaranty Co. 127 Wis. 
579), or if you leave money or securities 
over-long in the hands of brokers or 
banks (Keys v. Hughes’ Executors, 32 
W. Va. 184.) And if your agent does 
something which would have been a 
breach of trust if you had been doing it, 
you had better proceed quickly to collect 
from him. (McCloskey v. Gleason, 56 
Vt. 264.) 


In City of Boston v. Curley, 276 Mass. 
549, our then Chief Justice Rugg ended 
all further argument about where the 
duty of investments stands in our Com- 
monwealth. He said (p. 562): “To 
make investments is fundamental, not 
administrative, in the administration of 
a trust.” I think that most courts would 
talk about the same way. If in the light 
of that language you would like to let 
the broker, or an investment counsel, or 
the office manager, or your partner, or 
anyone else, decide when and upon what 
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terms to make a sale, don’t say that the 
Court has not warned you. 

The law, at the moment, is just not in 
good shape to warrant an over-indul- 
gence in delegation. Apparently, as mat- 
ters stand, a trustee may be criticized 
if he hires a lawyer and then fails to fol- 
low his advice, but, strange to say, he is 
just as severely criticized if he hires an 
investment counsel and takes pains to 
do what he recommends. You can see 
how embarrassing it would be to try to 
prove to the Surrogate or Probate Court 
that you were exercising your own inde- 
pendent judgment when an examination 
of your transactions shows that invest- 
ment after investment coincides with the 
monthly recommendation of the organi- 
zation which you have retained. 


The Law of the Instrument 


In common sense, this whole subject, 
including the question of whether it is 
right to buy shares of an investment 
trust or participation certificates in a 
single mortgage or fractional interests 
in a common trust fund, comes down to 
a matter of care. No sensible man hab- 
itually entrusts the last word on truly 
important things to someone else. And 
yet the devil of it is that in the modern 
scene the art of investment is clearly as 
complex as that of law, or of any other 
inexact science. A just modernization 
of the law would hold the trustee simply 
to the duty of using reasonable care in 
the selection of investment counsel and 
authorize him to pay a reasonable fee 
and exercise the judgment of a reason- 
ably prudent man in _ determining 
whether or not to follow his advice. 

But in the present state of the law 
it is better to provide an express auth- 
ority in the instrument. If you wish 
to insert a provision in the instrument 
which would authorize sole custody or a 
single signature or action by less than 
the whole board, or retention of invest- 
ment counsel, it is within your power. 
It is also within your power to absolve 
a trustee who, in good faith, follows the 
investment counsel’s advice. After 4a 
long battle with myself about the wisdom 
of softening the trustee’s standard, I 
have concluded that it is better to insert 
these provisions. 





Legal Aspects of Trust 
Administration 


HEN a trustee receives a proxy 

on stock held in a fiduciary capac- 
ity, he ought to acquaint himself with 
the agenda of the meeting and make a 
memorandum as to the decision reached 
with respect to action on the proxy, 
declared Mayo A. Shattuck, of the Bos- 
ton law firm of Haussermann, Davison 
& Shattuck. Mr. Shattuck answered 
the legal questions submitted to the 
question-box panel at the Mid-Winter 
Trust Conference early this month. 


It is almost never safe to rely on the 
consent of a beneficiary to the purchase 
or sale of securities, Mr. Shattuck said. 
Not only may there be the question of 
a duty to the probate or chancery court, 
but the possibility of beneficiaries yet 
unborn makes the obtaining of full and 
effective consent impractical. Paren- 
thetically, the consenting beneficiary 
may become liable for participation in 
a breach of trust. 

Mr. Shattuck then presented a well- 
applauded review of the problems and 
law of allocation and apportionment 
with respect to unproductive property. 
A more thorough summary of Mr. Shat- 
tuck’s views on this matter appears in 
Sept. 1940 Trusts and Estates 323. 


When litigation is pending or threat- 
ened over the inclusion of an inter vivos 
transfer as part of a decedent’s gross 
taxable estate, Mr. Shattuck suggested 
that the executor calculate the possible 
liability and provide for it either through 
cash or short term investments, irres- 
pective of the needs of the beneficiaries. 


A successor trustee should always 
check the activities of the predecessor 
fiduciary to determine whether there have 
been any breaches of trust. The prior 
trustee is entitled to an approval of its 
account by the court but cannot obtain 
an effective release from the beneficiar- 
ies, Mr. Shattuck said. 

Finally, he recommended that, where 
there are co-trustees, the instrument 
provide for a division of duties and 
responsibilities as between management 
and personal relationship. 


Tax Questions 
Affecting Fiduciaries 


HERE appears to be a tendency in 

the Treasury Department, Board of 
Tax Appeals, and the Courts to attach 
liability to those who prepare tax returns 
in the event of error, and therefore it 
is not advisable for banks to offer this 
service to their customers, in the opinion 
of Edward H. McDermott, prominent 
tax attorney of Chicago. A member of 
the question-box panel at the Mid-Win- 
ter Trust Conference this month, Mr. 
McDermott emphasized that it is not 
feasible for an institution to learn all 
the facts concerning its customers’ tax 
status, and therefore it is dangerous 
practice to prepare their returns. 


Where there is a conflict as to the dom- 
icile of a decedent for tax purposes, 
there is no way for the executor to guar- 
antee which jurisdiction will prevail, he 
pointed out. The best the fiduciary can 
do is to make a full and fair presentation 
of the facts so that they may result in 
a determination of only one domicile. 
There is a probability that future deci- 
sions may hold a man capable of having 
more than one domicile. 

In view of present revenue needs, Mr. 
McDermott was of the opinion that any 
effort to restore the gift tax exemption 
to gifts in trust would have a very slim 
chance of success. Answering another 
gift tax question, he stated that such a 
tax much be paid on a transfer to a 
joint tenancy by a donor who is one of 
the joint tenants. If the transfer is to 
a tenancy by the entirety, the ages of 
the tenants would make a difference. 

Problems arising out of the Hallock 
case, Mr. McDermott stated, should be 
considered in the light of the following 
factors: revenue needs, prevalent social 
and economic theory, and the likelihood 
that the Supreme Court, as presently 
constituted, will further extend existing 
theories of taxation. In view of these 
considerations, he suggested that settlors 
retain as few “strings” as possible, and 
that attorneys not attempt to get as 
close to “the line” as possible. 

The validity of the new Regulations 
governing the inclusion of insurance pro- 


218 





214 


ceeds* in the insured’s estate will prob- 
ably be sustained by the Supreme Court, 
asserted Mr. McDermott. The implica- 
tion of these Regulations is that if the 
insured does not in the future pay the 
premiums, the proceeds will not be tax- 
able, irrespective of the retention of in- 
cidents of ownership. On the other hand, 
if the insured continues to pay prem- 
iums on policies issued before the effec- 
tive date of the Regulations, the proceeds 
will be includible even though the in- 
sured had none of the incidents of own- 
ership. Mr. McDermott warned against 
the making of gifts to pay premiums, 
since this would be likely to constitute 
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such “indirect” payment as to make the 
proceeds taxable. This whole matter 
should be settled by legislation, in his 
opinion. 

Executors ought to inquire reasonably 
into inter vivos transfers of over $4,000 
made by the decedent in order properly 
to prepare the tax returns, he concluded. 
With respect to prior income tax returns, 
the fiduciary shouid obtain an immediate 
audit, and where returns were improp- 
erly not filed, should proceed to make a 
delinquent return. 


*See page 168 of this issue. 
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Taxation of Alimony Trusts—Power of 
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Settlor’s Taxability (Helvering v. Fuller, 
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Dower—Widow’s Claim in Insolvent Es- 
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Contract to Make A Will—Statute of 
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of “Substantial Adverse Interest” Under 
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idity of Reference in Will to Amendable 
Inter Vivos Trust (Manhattan Co. v. Jan- 
owitz, N. Y.)—Ibid. Also in N. Y. U. Law 
Quar Rev., Jan., and Fordham Law Rev., 
Jan. 

Spendthrift Trusts—Reaching the Inter- 
est of the Beneficiary for Alimony or Sup- 
port (Schwager v. Schwager, C.C.A. 7)— 
Kentucky Law Journ., Jan. 

Right of Foreign Administrator to Sue 
in West Virginia (Rybolt v. Jarrett, 
C.C.A. 4)—West Virginia Law Quar., Dec. 


Trusts—Validity of Long-Term Accumu- 
lations in District of Columbia (Burdick v. 
Burdick, D.D.C.)—Georgetown Law Jour., 
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Digests of the current decisions affecting fiduciaries, published in the follow- 
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The complete roster of attorneys appears in June and December. 


Accounting — Court — Reopening of 
Order Approving Accounts—Fail- 
ure to Disclose Self-dealing 


Wisconsin—Supreme Court 


Will of Cosgrove, 295 N. W. 784; decided January 
7, 1941. 


The will of Patrick Cosgrove placed his 
estate of about $25,000 in trust, income to 
be paid to his sister for life and corpus to 
be distributed at her death in accordance 
with her will. A bank was appointed trus- 
tee in 1923 and continued to act until dis- 
charged by court order in 1937, the life 
tenant having died in 1935. The order of 
cischarge was based upon the county court’s 
approval of the trustee’s account upon due 
notice to all beneficiaries. The account 
showed that $16,700 of the fund was in- 
vested in two defaulted mortgages, one 
for $13,500 and the other for $3,200. 

Two years later the beneficiaries filed a 
petition for vacation of the order approv- 
ing the account, on the ground that the 


trustee had violated several specific statu- 
tory requirements in that it had failed to 
file any inventory or any annual accounts, 
had failed to have its securities examined 
annually by the court, and had invested 
more than thirty per cent of the trust es- 
tate in a single security. At the hearing 
of the petition it was further disclosed, for 
the first time, that the two defaulted mort- 
gages had been originally sold to the trust 
estate by the bank itself. The county 
court denied the petition. 

HELD: Most of the trustee’s delinquen- 
cies were apparent on the face of the re- 
cord, so that as to them no fraud was com- 
mitted upon the court. However, a fraud 
was clearly committed upon the court in 
the failure to disclose that the two mort- 
gages were sold to the trust estate by the 
trustee itself. Such self-dealing is a vio- 
lation of law and renders the trustee lia- 
ble for the full amount invested; and the 
failure to inform the court of the facts 
in that regard was such a fraud as to 
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make it the duty of the court, in spite of the 
lapse of time, to revoke its approval of the 
trustee’s account. 


The delay of the beneficiaries in moving 
to reopen the account, and the fact that 
in the interim they appointed the bank their 
agent to collect the mortgages in question, 
does not bar the relief sought. They were 
not required to move in the matter until 
they discovered the fraud, and the fact of 
the bank’s self-dealing was not discovered 
by them until their petition to reopen the 
account came on for hearing. 


a 


Assets — Administration — At What 
Date Must Valuation be Made for 
Purpose of Setting Up Trusts 


England—Chancery Division, High Court of 


Justice 
(1940) 1 Ch. 1001. 


The Testator died in March 1937 and 
probate of his will was granted in June 
of that year. By his will the testator first 
provided for certain pecuniary legacies, set- 
tlements and trusts, and then demised all 
his real and personal estate upon trust to 
sell and convert the same into money, with 
power to postpone the sale and conversion 
so long as his trustees should think fit. 


In re Oram, 


The trustees were directed to divide the 
residuary estate into two parts so that the 
value of one should exceed that of the other 
by £30,000 and to hold the parts in separ- 
ate trusts for certain named persons. The 
estate was distributable on the testator’s 
death. During the months following death 
the value of certain investments forming 
part of the residuary estate depreciated. 
For the purpose of dividing the residuary 
estate a valuation had to be made but since 
the will did not specify the date as of which 
the valuation should be made, the executors 
asked the Court to determine the appropri- 
ate date. 


HELD: The general rule of administra- 
tion must be applied, and therefore as the 
estate was distributable at the testator’s 
death, the valuation should be made as at 
the date of death. His Lordship said that 
where, however, the provisions of a will 
were such that there must be an interval 
between the testator’s death and the dis- 
tribution, it might well be that the valua- 
tion of the estate to be divided should be 
made at the date of distribution. 

—Reported by T. D’Arecy Leonard of Ontario 
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Distribution—Succession of Issue of 
Adopted Child to Estate of Adopt- 
ing Parent 


California—District Court of Appeal 
Estate of Hebert, 42 A. C. A. 800 (Jan. 28, 1941), 


Mrs. Hebert died intestate leaving no 
issue, her adopted son having predeceased 
her leaving two daughters who survived 
Mrs. Hebert. Decree determining the two 
daughters to be the latters’ heirs affirmed. 

HELD: (1) Children of adopted child 
take by inheritance as issue of adopting 
father; otherwise the child adopted and 
the adopting parent would not sustain to- 
wards each other the relationship of par- 
ent and child. This is not in conflict with 
rule of Estate of Darling, 173 Cal. 221, 159 
P. 606, that an adopted child is entitled 
to succeed to the share in the estate of his 
grandfather by blood which his father by 
blood would have succeeded to had he sur- 
vived his own father. 

(2) The law on this subject represented 
by certain decisions decided prior to 1931 
has not been changed by Probate Code Secs. 
221, 222 and 257 adopted in that year. 


ee 


Distribution—Widow’s Election to 
Take Against Will—Right to Prop- 
erty Covered by Inter Vivos Trusts 


New York—App. Div. 1st Dept. 
Hochster v. City Bank Farmers Trust Co., et al., 
Dec. 13, 1940. 


The widow exercised her right of elec- 
tion under New York D. E. L., Section 18, 
and applied for a judicial determination of 
her rights thereunder. Decision on such 
application was reserved until the execu- 
tors’ final accounting. The executors’ ac- 
counting, under the heading “Property not 
passing through hands of executors,” set 
forth information as to the existence of two 
inter vivos trusts established by the de- 
ceased husband, giving the value of the cor- 
pus thereof and stating that the decedent 
had reserved power to revoke the trusts. 
Investments for the inter vivos trusts could 
not be made except with the consent of the 
decedent-settlor . Copies of the trust instru- 
ments were not included in the accounting. 
The widow filed various objections to the 


accounting, none of which however related 


to the inter vivos trust property or the 
failure of the executors to include the value 
thereof in their account. 

A decree was made finally settling the 
executors’ account, from which the widow 
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did not appeal. Thereafter, the widow 
brought an action alleging that the inter 
vivos trust transfers were illusory, that the 
trust property belonged to the decedent at 
the time of his death, and that she was en- 
titled to a distributive share of such proper- 
ty pursuant to her election. She further 
alleged that the executors had unreason- 
ably refused to bring an action to avoid 
the inter vivos trusts, to get possession of 
the property subject thereto, and to distri- 
bute a share thereof to her. It appeared 
that the widow had knowledge of the ex- 
istence and the terms of the inter vivos 
trusts during the decedent’s life. 


HELD: (without making any determina- 
tion as to whether the trusts were illusory) 
that the widow could properly bring the 
action, that the complaint stated facts suf- 
ficient to constitute a cause of action even 
though the inter vivos trusts were created 
before the effective date of Section 18, but 
that the complaint should be dismissed be- 
cause the decree settling the executors’ ac- 
counts was res judicata and barred the as- 
sertion of the widow’s present claim, other- 
wise she would be permitted to destroy or 


impair rights settled by the accounting de- 
cree. The court declared that the infor- 
mation statements set forth in the executors’ 
account were material to the issues before 
the Surrogate on the accounting, one of 
which was the amount distributable to the 
widow. There was one dissent. 


a 


Expenses—Personal Liability of Re- 
presentative on Contracts Entered 
Into By Him 


Minnesota—Supreme Court 
Pittsburgh Coal Company of Wisconsin v. Will, 
Special Administratrix, decided January 31, 1941. 


This was an action upon an account for 
coal sold to an individual. Before trial the 
individual died and the representative of 
his estate was substituted as defendant. 
The representative’s answer admitted the 
delivery of the goods and the cost thereof, 
but alleged that they were sold to the in- 
dividual as the executor of the estate of one 
Bachmann, deceased, and were used for the 
benefit of certain real property in that es- 
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tate. Plaintiff’s motion for judgment on 
the pleadings was denied and judgment was 
entered for the defendant. 

HELD: Judgment reversed, with direc- 
tion to grant the plaintiff’s motion. 

The court noted that the obligation could 
not be imposed as a debt against the estate 
of Bachmann since it was not an obligation 
entered into by him; that any claim, such 
as this, subsequently arising at the request 
of the representative, must be worked out 
by him as an expense of administration; 
that if it was the representative’s duty to 
maintain the property of the estate, it was 
entirely proper for the Probate Court to 
credit him with this item when his final 
account was made. The court also noted 
that individual liability exists against a 
representative in his individual capacity 
under his contract with the creditor unless, 
in plain language, in such contract it is ex- 
pressed that the creditor agrees to seek his 
remedy to recover the indebtedness due him 
from the estate and not against the parties 
in their representative capacity. 


eS 


Life Tenant and Remainderman—Li- 


ability of Corporation Issuing Stock 
in Name of Life Tenant Individual- 
ly Depends on State Law 


United States-—Supreme Court 


West vr. American Telephone and Telegraph Com- 
pany, 85 Lawyer’s Edition 146. 


Petitioner, remainderman under will, 
brought action in the state court for dam- 
age for transference of certain shares in 
to the name of the life tenant without in- 
dication of remainder interests. Recovery 
was not allowed without a showing of de- 
mand upon the transferring company and 
refusal by it to issue new shares. West v. 
American Telephone and Telegraph Com- 
pany, 7 Ohio Opinions 363. (See Feb. 1937 
Trust Companies 258.) 

Demand was then made and refusal had 
and action was instituted in the Federal 
court for conversion. The Circuit Court 
of Appeals refused recovery on the ground 
that no demand and refusal were necessary 
and that, therefore, the action was barred 
by the statute of limitations. The Circuit 
Court further held that Federal courts are 
not bound by judgments of intermediate 
state courts. West v. American Telephone 
and Telegraph Company, 108 F. (2nd) 347. 
(See Mar. 1940 Trusts and Estates 338.) 

The Supreme Court of the United States 
here reverses the Circuit Court of Appeals 
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and remands the case on the ground that 
under Section 34 of the Judiciary Act (28 
U. S. C. A. 728) and on the basis of the 
decision in Erie Railroad Company v. Tomp- 
kins (304 U. S. 64), the Court must follow 
the rule of law announced by the state 
court even though it be the pronouncement 
of an intermediate court. 

—Reported by R. P. Biechele of Ohio 


ee 


Living Trusts—Requisites for Valid- 
ity—Necessity of Beneficiary and 
Equitable Duties Toward Same On 
Part of Trustee 


Connecticut—Superior Court 


South End Bank and Trust Company, Trustee +. 
Joseph B. Hurwitz, Admr., 8 Conn. Sup. 502. 


The trustor conveyed the property to 
himself as trustee, with power to collect 
the rents, and with full powers of manage- 
ment and sale, but in the event that he did 
not sell, agreed to convey the property to 
his grandson when the grandson reached 
the age of thirty-six years, if the trustor 
and trustee considered the grandson quali- 
fied to manage the property for himself. 
The trustor died the next day after exe- 
cuting the trust agreement, and his ad- 
ministrator took possession of the property. 
The plaintiff was appointed successor trus- 
tee and brought this action to secure an 
accounting of the rents and profits. The 
administrator demurred to the complaint 
and claimed the trust agreement invalid 
because of the lack of the essential ele- 
ments to constitute a trust, which are: 

1. A trustee, who holds the trust pro- 
perty and is subject to equitable duties to 
deal with it for the benefit of another; 

2. A beneficiary, to whom the trustee 
owes equitable duties to deal with the trust 
property for his benefit; 

3. Trust property, which is held by the 
trustee for the beneficiary. 

HELD: The deed was invalid. Demur- 
rer sustained. 

The court held that no equitable duty 
rested upon the trustee which the benefi- 
ciary could enforce in a court of equity. 
There is no designated beneficiary to whom 
the trustee owed an equitable duty, since 
the settlor under this trust deed merely 
indicated a person to whom he might con- 
vey in the future, if he did not in the 
meantime dispose of such property, and if 
he felt inclined to do so. There is no 
trust property which is held by the trustee 
for the benefit of Robert Berman, since 
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the trust deed provides that the rents and 
profits should accrue to the settlor, and 
that the settlor could deal with the proper- 
ty as he saw fit without any restraint what- 
soever. 


a 


Powers—Limitations — Personal Li- 
ability of Trustees When They Sign 
“As Trustees” 


New York—Court of Appeals 
East River Savings Bank v. Samuel, Dec. 31, 1940. 


Real property was conveyed to trustees, 
to hold upon an irrevocable trust for the 
benefit of the settlor and her children, the 
conveyance being subject to existing first 
and second mortgages. There was no as- 
sumption of the mortgage liabilities by the 
trustees. The conveyance to the trustees 
was recorded. In the course of the admin- 
istration of the trust the trustees executed 
2 bond and mortgage, and also a consolida- 
tion agreement, affecting the trust proper- 
ty, in which instruments the trustees were 
referred to as trustees under the trust deed, 
setting forth the place and date of recorda- 


tion thereof, and were designated as “obli- 
gor,” “mortgagor” and “party of the sec- 
ond part,” each trustee signing his name 
and attaching his seal, and there was writ- 
ten under their signatures “as trustees 
above mentioned.” On _ institution of a 
mortgage foreclosure action, it was sought 
to hold the trustees individually liable un- 
der a deficiency judgment. The instruments 
did not contain an express provision by 
which the trustees disclaimed personal lia- 
bility. 

HELD: The trustees were not personal- 
ly liable. The recital in the instruments 
of the character in which the trustees were 
acting, as a class and not individually, or 
jointly and severally, and the fact that the 
instruments referred to the trust deed and 
the place of its public record gave notice 
of all of the provisions of the trust deed, 
the character under which the trustees were 
acting and under which they had authority 
to act, and established their non-liability 
as individuals. There was one dissent on 
the ground that under the authorities the 
only way by which trustees may escape per- 
sonal liability is to expressly stipulate that 
they are not to be personally bound. 
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Powers—Limitations—Rule Against 
Perpetuities and Remoteness of 
Vesting—Subsequent Invalid Pro- 
vision Ignored 


Oregon—Supreme Court 


Stein v. United States National Bank, Jan. 14, 
1941. 


Testator created a trust in his will, with 
defendant bank as trustee, to pay the net 
income to defendant Henry Wagner and his 
son Henry W. Wagner, one-half to each dur- 
ing their joint lives, and the entire net in- 
come to the survivor for his lifetime. At 
the death of the survivor, the net income 
was to be paid to the then living children 
of Henry W. Wagner until the youngest of 
his children living at the time of testator’s 
death reached the age of twenty-one years, 
and then the corpus of the trust was to be 
distributed share and share alike to the then 
living children whenever born, the children 
of any deceased child to take by represen- 
tation. The will contained a spendthrift 
trust provision and gave the trustee power 
to use the principal to meet “any unusual 
or extraordinary demand on the beneficia- 
ries.” 

Subdivision (i) later provided that “Any- 
thing herein contained to the contrary not- 
withstanding, this trust shall terminate and 
distribution shall be made hereunder within 
twenty-one years and nine months (italics 
supplied) from the date of death of the last 
surviving beneficiary hereunder living at 
the time this will goes into effect.” 

Plaintiff, a judgment creditor of defen- 
dant Henry Wagner, contended that sub- 
division (i), coming later in the will, con- 
trolled, and thus rendered the trust invalid 
as an unlawful restraint on alienation and 
a violation of the rule against perpetuities. 
Henry Wagner being testator’s sole heir at 
law, the estate should pass to him, thus en- 
abling plaintiff to reach the same to satisfy 
the judgment. 

HELD: Decree sustaining demurrer af- 
firmed. 

The contention that the later provision 
must prevail cannot be sustained. Sub- 
division (i) merely provided that distribu- 
tion must be made within the time specified, 
while the preceding paragraph clearly 
stated that such distribution shall not be 
postponed but shall be made within lives in 
being and twenty-one years. Plaintiff’s con- 
struction would lead to the absurd conclu- 
sion that testator did not intend to distri- 
bute the trust estate until long after the 
named beneficiaries died. 
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The suggestion that no distribution could 
be made if the named beneficiaries and the 
youngest child died before the latter at- 
tained the age of twenty-one, is answered 
by the testator’s intention that, in that 
event, distribution be made when such child 
would have reached that age had he lived. 

Spendthrift trusts have been held valid 
in this and most states, and those rulings 
should be followed here. 


a 


Powers—Successor Fiduciary—Effect 
of Conversion of State Bank into 
National Bank 


South Carolina—Supreme Court 


Citizens & Southern National Bank of South Car- 
olina v. Conner, 11 S. E. (2d) 271. 


Suit was brought by Citizens and South- 
ern National Bank of South Carolina 
against co-executor of estate, seeking recog- 
nition of the continuance of fiduciary pow- 
ers of bank where bank had been converted 
from state bank to national bank. The sole 
question presented for decision was whether 
or not the conversion of a state bank into 
a national bank deprived bank, having been 
named co-executor under will and under 
which it was acting at the time of the 
conversion, of right to continue to act as 
executor and as trustee under such will. 

HELD: Where state bank after quali- 
fication and entrance upon duties as fidu- 
ciary was subsequently converted into a 
national bank such powers continued in 
national bank even though neither state 
nor federal legislation expressly, provided 
as to the continuance of such powers. 

The Court, among other things, in a well 
documented opinion, based its decision 
largely on statutes with respect to the mer- 
ger or consolidation of corporations, stat- 
ing that there being no specific provision in 
South Carolina law nor in federal statutes 
with reference to the particular issue and 
the further fact the case was one of novel 
impression, the question of the right of a 
state bank to continue to act in a fiduciary 
capacity after its conversion into national 
bank was a matter of state and not of 
federal law. 

—Reported by William J. Hobbs of Georgia. 


QQ 


The appeal by The King from the judg- 
ment of McTague J. A., in Williams v. The 
King, as reported in June 1940 Trusts and 
Estates 680, has been dismissed. (1940) 0. 
R. 403. 
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Taxation—Estate and Inheritance— 
Construction of Will Providing for 
Payment of Federal Taxes by Lega- 
tees 


Massachusetts—Supreme Judicial Court 


Beals v. Magenis, 1940 A.S. 2055; December 30, 
1940. 


The will provided, in connection with 
several legacies, that the legatee should 
“nay out of said sum all inheritance 
taxes, both state and federal, which may 
be assessed on said bequest.” No question 
was raised as to the liability of the legatee 
to pay the state legacy tax. The question 
was as to the federal estate tax. 

HELD: While the federal tax is an ex- 
cise tax on the transfer of the whole estate, 
and is not assessed on individual legacies, 
the intention of the testatrix, although in- 
accurately expressed, was that such legatee 
should bear his share of the federal tax. 
The proper way to apportion the tax is to 
charge such legatee with that part of the 
total tax which his legacy bears to the net 
amount of the estate on which the tax was 
calculated. 


ee 


Taxation—Estate & Inheritance—In- 
structions Sought by Executor as to 
Source of Payment 


New Jersey—Court of Chancery 


Morristown Trust Company v. Childs, 128 N. J. 
Eq. 524 (Decided December 11, 1940). 


Two inter vivos transfers were effected 
in February 1929 and December 1937 re- 
spectively. A question having arisen, sub- 
sequent to the death of the settlor, with 
regard to taxes claimed to be due on these 
transfers, and a further problem having 
been presented concerning the payment of 
the Federal and New Jersey Estate and In- 
heritance Taxes, the executor filed a bill 
seeking instructions. The testator’s will di- 
rected the executor: 


“to pay out of my residuary estate every federal 
or state transfer, inheritance or estate tax or taxes 
of whatsoever nature there may be imposed 
against my estate or against any gift, devise or 
bequest herein provided.”’ 


There being a number of conflicting con- 
tentions by the various beneficiaries with 
regard to upon whom the burden of the 
taxes should fall, in its prayer the executor 
sought a determination of the rights of the 
various parties. 

HELD: By implication the will directs 
that the tax on the inter vivos transfers be 
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paid by the inter vivos transferees. The 
testamentary direction to the executor with 
regard to the taxes on the testamentary 
gifts, however, being clear and unambigu- 
ous, causes this burden to fall upon the 
residuary beneficiaries. 


Se 


Taxation—Gift—Situs of Intangibles 
—Uncertainty as to Beneficiary 


Wisconsin—Supreme Court 


Ingram v. State, 295 N. W. 749; decided January 
7, 1941. 


In 1934 a resident of Wisconsin establish- 
ed an irrevocable trust in certain securities 
which he had on deposit in a Chicago bank, 
together with other securities which he held 
in Wisconsin. The trustees were the set- 
tlor, his wife, and a trust company located 
in Minnesota. By the terms of the trust, 
the trustees were to pay the settlor’s wife 
and son such portions of the income as the 
settlor and the trust company might deem 
advisable. As to the principal, the trustees 
were required to deliver any or all of it to 
the settlor’s wife upon her written request 
concurred in by the son if living, or by the 
trust company after the son’s death. Any 
portion of the corpus remaining in the 
trust after the wife’s death was required 
to be delivered by the trustees to the son 
upon his written request if concurred in by 
the trust company. Any portion of the 
corpus remaining at the son’s death was 
to be disposed of in accordance with his 
will, or in default of such disposition it 
was to go to the son’s issue or heirs. 

The State of Wisconsin sought to collect 
a gift tax from the settlor’s wife, for the 
year 1934, upon the entire principal of 
the trust estate, on the theory that the 
establishment of the trust was a gift of 
the entire estate to her. The Wisconsin 
gift tax law taxes all gifts made by resi- 
dents of the state. Collection of the tax 
was resisted on the ground, first, that the 
subject of the gift was not located in Wis- 
consin, and second, that no gift was made 
to the wife. 

HELD: (1) The state has power to tax 
gifts made by its residents, of intangibles 
located in another state. The fact that 
most of the securities constituting the trust 
estate had never been in Wisconsin but had 
been held by a bank in Chicago and were 
transferred by that bank directly to the 
trust company in Minnesota, does not affect 
the power of the State of Wisconsin in the 
premises, since the securities were not an 
integral part of any business enterprise in 
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either Illinois or Minnesota, and their situs 
follows the domicile of the owner. 

(2) No taxable gift was made to the 
wife, however, by the trust instrument. 
Whether she would ever receive any part 
of the income of the trust estate depended 
on the discretion of her co-trustees, and 
whether she would ever receive any part 
of the corpus depended on the consent of 
her son, who had an adverse interest there- 
in. The powers thus reserved to the trus- 
tees and the son resulted in an incompleted 
gift, and the wife cannot be taxed on pro- 
perty she has not received. 


a 0 oo 


Taxation—Gift — Value of Single- 
Premium Life Insurance Policy Ir- 
revocably Assigned at Issuance 


United States—Supreme Court 
Florence Guggenheim v. Rasquin, decided Feb. 3, 
1941, 


The donor purchased at a cost of 
$852,000. single-premium life insurance 
policies on her own life (with face amount 
of $1,000,000). Concurrently she assigned 
them irrevocably to her children. In her 
gift tax return she valued the policies at 


cash surrender value of $717,000. The Dis- © 


trict Court held for the latter value; the 
Circuit Court for cost. 

The Supreme Court, in affirming cost as 
the value for gift tax purposes, said 
“*** the owner of a fully paid life insur- 
ance policy has more than the mere right 
to surrender it; he has the right to retain 
it *** All of the economic benefits of a policy 
must be taken into consideration in deter- 
mining its value for gift tax purposes. *** 
Presumptively the value of these policies at 
the date of the gift was the amount the in- 
sured had expended to acquire them.” 

The Court also said that the regulation 
for valuing at cash surrender value (ad- 
justed) “applied only to policies upon which 
current premiums were still being paid at 
the date of the gift, not to single-premium 
policies.” 

— QQ 


Taxation—Income—Payment of Leg- 
acy in Specific Sum with Securities 
Which Have Appreciated 


United States—Second Circuit Court of Appeals 
Kenan, Jr. v. Commissioner of Internal Revenue, 
114 F. (2d) 217. 


Under the provisions of a will setting 
up a testamentary trust, the trustees were 
to pay a legatee the sum of $5,000,000 when 
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she reached the age of forty, the trustees 
having the right to pay all or part of said 
sum with the market value of securities. 
The trustees paid a large part of said sum 
with securities which had appreciated dur- 
ing the period they were held by the trus- 
tees. 

HELD: Such transaction was an “other 
disposition of property” like an exchange, 
and the appreciation realized on such dis- 
position was taxable to the trustees at rates 
applicable to capital gain. The court said, 
“We do not think the situation here is the 
same as that of a legacy of specific proper- 
ty. *** She took none of the chances of a 
legatee of specific property or of a share 
of a residue *** but instead had at all 
times a claim for an unvarying amount in 
money or its equivalent.” 

It was held further that the legatee ac- 
quired by exchange and not by inheritance; 
and that the cost basis to the legatee was 
the value at the time of such exchange and 
not the value at death of the decedent. 


a 


Taxation—Income — State Tax on 
Fiduciary for Gains in Trust Held 
Improper—Remainder to Non-Resi- 


dent Held Vested—Power to Ter- 
minate Did Not Create Contingency 


Massachusetts—Supreme Judicial Court 


Commissioner v. Second National Bank of Boston, 
1941 A.S. 5; January 2, 1941. 


A created a trust inter vivos by which 
the income was payable to B for life. On 
B’s death the trust was to terminate and 
the principal “paid to or upon the order of 
the grantor, or his legal representatives.” 
The trust could be terminated or modified 
at any time by agreement of A and B. In 
1936 gains were made on the sales of intan- 
gibles. At that time A and B, who were 
also trustees, were both non-residents. The 
Bank, the third trustee, was within the jur- 
isdiction of Massachusetts, having been ap- 
pointed by the probate court. The Commis- 
sioner taxed one-third of the gains under 
G. L. 62, §10, notwithstanding the remain- 
derman (A) was a non-resident, on the 
ground that the remainder was not indefea- 
sibly vested under the language of said §10, 
but was subject to be divested by the ex- 
press terms of the trust. 

HELD: Not taxable. The income (i.e. 
the gain on sales) was accumulated, not 
for a resident of Massachusetts or an un- 
ascertained person under §10, but for a non- 
resident remainderman having a vested in- 





terest. The court took the ground that the 
words “his legal representatives” did not 
detract from the direct remainder to the 
grantor or render it defeasible, but merely 
meant that if he died the principal went to 
his executors or administrators as part of 
his estate. Legally the additional words 
were a surplussage. 

Likewise the words “upon the order of” 
did not create any contingency, as these 
words could not be construed as creating a 
power of appointment, but must be given 
their natural meaning. 

The clause as to the termination or modi- 
fication of the trust did not create a con- 
tingency upon the happening of which the 
remainder was divested. A and B were the 
only parties interested, and as there was 
no provision against assignment, they could 
by joint action, even without the above pro- 
vision, compel the termination of the trust 
and effect a modification by setting up a 
new one. 

NOTE: This seems to be a liberalization 
of the previous attitude of our court to- 
ward the termination of trusts. 


ee 


Taxation—Income — Trust Property 
Held Outside the State—Accumu- 


lated Income and Capital Gain Con- 
verted Into Corpus 


Wisconsin—Supreme Court 


Mahler v. Conway, 295 N. W. 772; decided Jan- 
uary 7, 1941. 


In 1929 the plaintiff’s husband, a resident 
of Wisconsin, executed a trust instrument 
whereunder certain securities which he had 
acquired for about $2,000 but which were 
then worth $20,000 were placed in trust 
with a bank in Chicago, with directions to 
accumulate all income and capital gain and 
add it to principal and pay the entire 
principal at the end of four years to the 
plaintiff if living, otherwise to certain other 
named persons. Accordingly, the trustee 
delivered the entire trust estate to the plain- 
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tiff in 1933, and the State of Wisconsin 
sought to tax to her as income for that year 
the increase in value over the donor’s ori- 
ginal cost, together with the income which 
the trustee had earned and added to the 
corpus during the four-year period. The 
Wisconsin income tax law provides that 
distributable income of a trust shall be 
taxed to the income beneficiary, and that 
undistributable income shall be taxed to 
the trustee. 

HELD: Up to the time of the termina- 
tion of the trust in 1933 the plaintiff’s right 
to receive the trust estate was defeasible 
by her death. She was only a contingent 
beneficiary, and no nondefeasible right ever 
vested in her until the trust terminated, at 
which time by the express provision of the 
trust instrument all the assets of the trust 
estate constituted corpus and none of them 
constituted income. The capital gain and 
the current income received by the trustee 
would have been taxable to the trustee as 
undistributable income if the trustee had 
been located in Wisconsin, but being located 
in Chicago it was beyond the state’s taxing 
jurisdiction; and by the time such capital 
gain and current income reached the plain- 
tiff in Wisconsin they had become lawfully 
converted into corpus and were not taxable 
against the plaintiff as income. 


SS 
Wills—Probate—Agreement to Make 
Will 


South Dakota—Supreme Court 
Troutman v. Bock, et al., 295 N. W. 637. 


In affirming the order of the trial court 
setting aside the judgment in favor of the 
party seeking specific performance of a 
contract to will property, and granting a 
new trial, the Court said: 

“Such contracts are not favored, and the 
courts generally hold that they must be 
clearly shown in order to be enforced, and 
that a mere agreement to execute a will 
was not an agreement not to revoke it.” 
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